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Court File No: CV-17-11846-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, C. c-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., 9370-2751 QUEBEC INC,,

191020 CANADA INC., THE CUT INC., SEARS CONTACT SERVICES INC., INITIUM
LOGISTICS SERVICES INC., INITITUM COMMERCE LABS INC., INITIUM TRADING
AND SOURCING CORP., SEARS FLOOR COVERING CENTRES INC., 173470 CANADA
INC., 2497089 ONTARIO INC., 6988741 CANADA INC., 10011711 CANADA INC., 1592580

ONTARIO LIMITED, 955041 ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA
INC., and 3339611 CANADA INC.

NOTICE OF MOTION

GAP (CANADA) INC. AND OLD NAVY (CANADA), INC. (“GAP”) will make a motion to
a Judge of the Ontario Superior Court of Justice (Commercial List) on October 16, 2018 at 10:00

am or as soon after that time as the motion can be heard at 330 University Avenue, Toronto.

PROPOSED METHOD OF HEARING: The motion is to be heard

O  in writing under sub rule 37.12.1 (1) because it is on Consent;
0  in writing as an opposed motion under sub rule 37.12.1 (4);

X orally.

THE MOTION IS FOR:



(a)

A Declaration that the stay of proceedings (“Co-Tenancy Stay”) provided in
paragraph 15 of the Amended and Restated Initial Order of the Honourable Mr.
Justice Hainey dated Thursday the 22™ day of June, 2017 (“Initial Order”), and as
extended by subsequent orders made in this proceeding, is no longer of any force
or effect in accordance with its terms as against Gap and, without limiting the
generality of the foregoing, is no longer of any force or effect, in particular, in

relation to the following Gap leases (the “Listed Leases™):

LOCATION LANDLORD TENANT
Halifax Shopping OPB Realty Inc. Gap (Canada) Inc. o/a
Centre, “Banana Republic”
Halifax, Nova Scotia
Erin Mills Town OPB (EMTC) Inc. Gap (Canada) Inc.
Centre, Mississauga,

Ontario

Quinte Mall, Quinte Mall Limited Old Navy (Canada) Inc.
Belleville, Ontario

Erin Mills Town OPB (EMTC) Inc. Old Navy (Canada) Inc.
Centre,

Mississauga, Ontario

Park Place Shopping Park Place Mall Holdings Old Navy (Canada) Inc.
Centre, Lethbridge, Inc.

Alberta

Cornwall Centre, Cornwall Centre Inc. Gap (Canada) Inc. o/a




Regina, “Gap/Gap Kids”
Saskatchewan

Landsdowne Place, Landsdowne Mall Inc. Gap (Canada) Inc. o/a
Peterborough, “Gap Factory Store”
Ontario

Stone Road Mall, Stone Road Mall Holdings Old Navy (Canada) Inc.
Guelph, Ontario Inc., Limited

Pen Centre, OPB Realty Inc. Old Navy (Canada) Inc.
St. Catharines,

Ontario

Landsdowne Place, Landsdowne Mall Inc. Old Navy (Canada) Inc.
Peterborough, o/a “Old Navy”

Ontario

Mapleview Shopping Canapen (Halton) Limited Gap (Canada) Inc. o/a
Centre, Burlington, and Ivanhoe Cambridge II “Gap

Ontario Inc.

Mapleview Shopping Canapen (Halton) Limited Gap (Canada) Inc. o/a
Centre, Burlington, and Ivanhoe Cambridge II “Gap Kids/Baby”
Ontario Inc.

Metropolis at Ivanhoe Cambridge II Inc. Gap (Canada) Inc. o/a
Metrotown, “Banana Republic”

Burnaby, British

Columbia




Metropolis at Ivanhoe Cambridge II Inc. Gap (Canada) Inc. o/a
Metrotown, “Gap”

Burnaby, British

Columbia

Oshawa Centre, Oshawa Centre Holdings Gap (Canada) Inc. o/a
Oshawa, Ontario Inc. “Gap” and “Gap Kids”
Oshawa Centre, Oshawa Centre Holdings Old Navy (Canada) Inc.
Oshawa, Ontario Inc.

Southgate Centre, Ivanhoe Cambridge II Inc. Gap (Canada) Inc. o/a
Edmonton, Alberta “Banana Republic”
Southgate Centre, Ivanhoe Cambridge II Inc. Gap (Canada) Inc. o/a
Edmonton, Alberta “Gap”

Northgate Shopping Hoopp Realty Inc. Gap (Canada) Inc. o/a
Centre, North Bay, “Gap”

Ontario

The Coquitlam Pensionfund Realty Gap (Canada) Inc.
Centre, Coquitlam, Limited

British Columbia

The Coquitlam Pensionfund Realty Old Navy (Canada) Inc.
Centre, Coquitlam, Limited

British Columbia

Sevenoaks Shopping Sevenoaks S.C. Limited Gap (Canada) Inc. o/a

Centre, Abbotsford,

Partnership

“Gap”




®)

©

)
©

British Columbia

and that, as a result, Gap is entitled to exercise any rights which it may have as
against Landlords whose Leases were affected by the Co-Tenancy Stay including
in particular, without limiting the generality of the foregoing, the Landlords of the
Listed Leases, where such rights arose from the failure of any of the Applicants to
operate in such shopping centre or retail development (the “Co-Tenancy Rights”);
In the alternative to (a), an Order permanently vacating and/or lifting the Co-
Tenancy Stay as against Gap;

A Declaration that the Co-Tenancy Stay did not suspend or otherwise delay the
running of any waiting period with respect to the exercise of the Co-Tenancy
Rights (a “Waiting Period”) by Gap, and that any relief granted under (a) or (b)
shall operate retroactively;

The costs of the motion, if opposed; and

Such further and other relief as this Honourable Court shall deem just.

THE GROUNDS FOR THE MOTION ARE:

a)

Paragraph 15 of the Initial Order provides for the Co-Tenancy Stay on the
following terms:
“15. THIS COURT ORDERS that during the Stay Period, no Person
having any agreements or arrangements with the owners, operators,
managers or landlords of commercial shopping centres or other commercial

properties (including retail, office and industrial (warehouse) properties) in




which there is located a store, office or warehouse owned or operated by the
Sears Canada Entities shall take any Proceedings or exercise any rights or
remedies under such agreements or arrangements that may arise upon
and/or as a result of the making of this Order, the insolvency of, or
declarations of insolvency, by any or all of the Sears Canada Entities, or as
a result of any step taken by the Sears Canada Entities pursuant to this
Order and, without limiting the generality of the foregoing, no Person shall
terminate, accelerate, suspend, modify, determine or cancel any such
arrangement or agreement or be entitled to exercise any rights or remedies

in connection therewith.” ;

b) In their Factum dated June 22, 2017, the Applicants made, among others, the

following submissions to the Court in support of their request for the Co-Tenancy

Stay:

“100. While this process is being resolved, the Co-Tenancy Stay postpones
the contractual rights of these Tenants for a finite period. Any prejudice to
those Tenants is therefore significantly outweighed by the benefits of the
Co-Tenancy Stay to all of the stakeholders of the Applicants.

101. The Applicants therefore submit that it is both necessary and
appropriate to grant the Co-Tenancy Stay in these circumstances. This
relief is necessary to mitigate the effect of Sears Canada’s insolvency on its
Landlords and to maintain the status quo while the restructuring is

underway’’;



d)

g)

h)

In their Factum, the Applicants relied upon the Target and Eaton’s CCAA
Proceedings as precedents for the Co-Tenancy Stay;
The Applicants did not ask the Court to affect any substantive rights of Co-
Tenants or to delay the running of any waiting period;
The Co-Tenancy Stay has been extended by subsequent Court Orders in this
proceeding;
The terms of the Co-Tenancy Stay preclude Co-Tenants from exercising their
rights only if certain conditions exist. In particular, the Co-Tenancy Stay only
stays Co-Tenant rights in a shopping centre or other retail development “in which
there is located a store, office or warehouse owned or operated by the Sears
Canada Entities....” Accordingly, pursuant to the wording of the Initial Order, the
Co-Tenancy Stay ceases to have any effect on a Co-Tenant as soon as the
Applicants cease to own or operate in a given retail complex;
Gap therefore seeks a Declaration that the Co-Tenancy Stay is no longer in effect
in accordance with its terms;
Alternatively, if the Co-Tenancy Stay is still in effect in accordance with its
terms, Gap submits that it is appropriate that the Co-Tenancy Stay be vacated;
The circumstances which led to the imposition of the Co-Tenancy Stay at the
time that the Initial Order was granted no longer exist. In particular, at paragraph
11 of the 21 report to the Court submitted by FTI Consulting Canada Inc., in its
capacity as Monitor, dated July 20, 2018, it reported as follows:

“The liquidation of assets at Sears Canada’s retail locations is now

completed, all retail locations are closed, and leases in respect of such

10
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k)

D

locations have been disclaimed or surrendered back to the Landlord. The
monetization of Residual Assets is now substantially complete. The major
assets of the Sears Canada Entities that remain to be realized upon are the
Applicants’ remaining owned real estate assets...”
The most recent extension of the Stay Period contained in the Initial Order until
December 18, 2018 was made for the purposes of permitting the claims and
priorities issues to proceed toward resolution, and of permitting monetization of
Sears remaining owned real property;
Certain Landlords have taken the position that the Co-Tenancy Stay affected the
substantive rights of Gap by also staying the commencement of the Waiting
Periods;
Accordingly, Gap seeks a Declaration that the Co-Tenancy Stay did not stay,
suspend, delay, or otherwise effect the running of any Waiting Period, and thus
any applicable Waiting Period ran during the period of the Co-Tenancy Stay; and
Such other grounds as counsel may advise and this Honourable Court may deem

just.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of

the motion:

a)
b)

The Affidavit of Matthew Irwin ; and
Such Further and other material as counsel may advise and this Honourable Court

permits.
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Court File No. CV-17-11846-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., 9370-2751 QUEBEC INC,
191020 CANADA INC., THE CUT INC., SEARS CONTACT SERVICES INC.,
INITIUM LOGISTICS SERVICES INC., INITIUM COMMERCE LABS INC.,
INITIUM TRADING AND SOURCING CORP., SEARS FLOOR COVERING
CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741
CANADA INC., 10011711 CANADA INC., 1592580 ONTARIO LIMITED,
955041 ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA INC.,
AND 3339611 CANADA INC.

Applicants

AFFIDAVIT OF MATTHEW IRWIN

I, MATTHEW IRWIN, of the City of San Francisco, in the State of California, United

States of America, Attorney-at-Law, MAKE OATH AND SAY:

1. I am Associate General Counsel/Senior Director at Gap Inc., the parent company of the
Moving Parties Gap (Canada) Inc. and Old Navy (Canada), Inc. (“Gap”). As such, I have
personal knowledge of the matters to which I hereinafter depose, unless stated to be based upon
information and belief, in which case I state the source of my information and believe it to be

true.
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2.  This affidavit is in support of a motion by Gap for a declaration that the stay of
proceedings (“Co-Tenancy Stay”) provided in paragraph 15 of the Initial Order of the
Honourable Justice Hainey dated June 22, 2017, as amended and restated on July 13, 2017
(“Initial Order”), and as extended by subsequent orders made in this proceeding, is no longer of
any force or effect in accordance with its terms as against Gap, and as a result, Gap, as a co-
tenant of the Applicants in a number of commercial shopping centres and other commercial
properties, is entitled to exercise any rights nunc pro tunc that it may have against its Landlords
whose Leases were affected by the Co-Tenancy Stay arising from the failure of any of the
Applicants to operate in such commercial shopping centres or other commercial properties (the

“Co-Tenancy Rights™).

3.  In the alternative, this motion is for an Order permanently vacating and/or lifting the Co-

Tenancy Stay as against Gap.

4.  Gap also seeks a declaration that the Co-Tenancy Stay did not suspend or otherwise delay
the running of any waiting period with respect to the exercise of Co-Tenancy Rights (a “Waiting

Period”) by Gap, and that any relief granted shall operate retroactively.

5. In accordance with the practice in these Companies’ Creditors Arrangement Act
(“CCAA”) proceedings, any capitalized terms used and not defined herein shall have the
meanings ascribed in the Initial Order, Amended and Restated Initial Order, Monitor’s Reports,

and other orders or documents referenced in this Affidavit.

Gap is affected by Paragraph 15 of the Initial Order



17

6.  To the best of my knowledge, Gap operated 256 retail locations in Canada as of the end of

April, 2018. Its stores are most commonly found in commercial shopping centres.

7. Gap is not a creditor of the Applicants. However, Gap has been affected by the Co-

Tenancy Stay.

8.  Pursuant to the Initial Order at paragraph 15, the Court imposed the Co-Tenancy Stay on

the following terms:
“15. THIS COURT ORDERS that during the Stay Period, no Person having
any agreements or arrangements with the owners, operators, managers or landlords
of commercial shopping centres or other commercial properties (including retail,
office and industrial (warehouse) properties) in which there is located a store, office
or warechouse owned or operated by the Sears Canada Entities shall take any
Proceedings or exercise any rights or remedies under such agreements or
arrangements that may arise upon and/or as a result of the making of this Order, the
insolvency of, or declarations of insolvency by, any or all of the Sears Canada
Entities, or as a result of any steps taken by the Sears Canada Entities pursuant to
this Order and, without limiting the generality of the foregoing, no Person shall
terminate, accelerate, suspend, modify, determine or cancel any such arrangement
or agreement or be entitled to exercise any rights or remedies in connection

therewith.”

A copy of the Initial Order dated June 22, 2017 is attached as Exhibit “A” to this Affidavit. A
copy of the Amended and Restated Initial Order dated July 13, 2017 is attached as Exhibit “B” to

this Affidavit.



18



19

14. To the best of my knowledge, by on or about January 28, 2018, or shortly thereafter, the
Applicants ceased to operate in all of the commercial shopping centres and other commercial
properties where Gap is a Co-Tenant. However, to the extent that the Co-Tenancy Stay remains
in effect in accordance with its terms, Gap is prohibited from taking any proceedings or

exercising Co-Tenancy Rights.

15. On February 14, 2018, Gap delivered Notices of Co-Tenancy Failure to the Landlords of
the locations listed in Exhibit “C” pursuant to its leases for those locations in relation to the

closure of the Applicants’ stores which are stated to have occurred on January 9, 2018.

The Co-Tenancy Stay is Likely No Longer of any Force or Effect

16. Gap has always intended to assert all available Co-Tenancy Rights against its landlords in
the cases of Co-Tenancy Failures where good faith efforts to negotiate mutually satisfactory
terms with one of its landlord as to the consequences of the Co-Tenancy Failure under the terms

of a given lease are unsuccessful.

17. Paragraph 15 of the Initial Order states that the Co-Tenancy Stay applies to persons having
agreements with landlords of, “commercial shopping centres...in which there is located a store,
office, or warehouse owned or operated by the Sears Canada Entities.” [emphasis added]
Accordingly, the Initial Order appears to state on its face that the Co-Tenancy Stay ceases to stay
a Co-Tenant like Gap as soon as the Applicants cease to own or operate in a given retail

complex.

18. The Twelfth Report of the Monitor dated February 13, 2018 states that the liquidation of

assets at the Applicants’ retail locations is complete and all of the Applicants’ retail locations are
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now closed. A copy of the Twelfth Report of the Monitor dated February 13, 2018 is attached as

Exhibit “E” to this Affidavit.

19. The Fourteenth Report of the Monitor dated March 1, 2018 states that, as of the date of that
report, all retail store leases had been disclaimed by the Applicants and the Applicants no longer
occupied any such retail store locations. A copy of the Fourteenth Report of the Monitor dated

March 1, 2018 is attached as Exhibit “F” to this Affidavit.

20. The circumstances which led to the imposition of the Co-Tenancy Stay at the time that the
Initial Order was granted no longer exist. In particular, at paragraph 11 of the 21* report to the
Court submitted by FTI Consulting Canada Inc., in its capacity as Monitor, dated July 20, 2018,
it reported as follows:
“The liquidation of assets at Sears Canada’s retail locations is now completed, all retail
locations are closed, and leases in respect of such locations have been disclaimed or
surrendered back to the Landlord. The monetization of Residual Assets is now
substantially complete. The major assets of the Sears Canada Entities that remain to be

realized upon are the Applicants’ remaining owned real estate assets...”

A copy of the Twenty-First Report of the Monitor dated July 20, 2018 is attached as Exhibit “G”

to this Affidavit.

21. The most recent extension of the Stay Period contained in the Initial Order until December
18, 2018 was made for the purposes of permitting the claims and priorities issues to proceed

toward resolution, and of permitting monetization of Sears remaining owned real property.
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22. In order to avoid any allegation that Gap is in breach of the Co-Tenancy Stay in relation to
the locations listed in Exhibit “C”, Gap seeks a declaration confirming that the Co-Tenancy Stay
is no longer of any force or effect in accordance with its terms as against Gap. It is the position
of Gap that the terms of the Co-Tenancy Stay no longer apply to Gap and the court should thus
provide a declaration to that effect in order to ensure that Gap and its landlords understand their

rights and obligations.

The Co-Tenancy Stay did not suspend any Waiting Period

23.  Although Gap does not believe that the Co-Tenancy Stay could in any way have delayed or
otherwise affected Waiting Periods, Gap also seeks a declaration that the Co-Tenancy Stay did
not suspend or otherwise delay the running of any waiting period with respect to the exercise of
Co-Tenancy Rights, and that any Order vacating and/or lifting the Co-Tenancy Stay shall operate
retroactively. If the Co-Tenancy Stay prevented the Waiting Period from running during the stay
period, it would mean that Waiting Periods would run only after the date on which the Co-
Tenancy Stay no longer applied, thereby further delaying the date on which Gap can enforce its

rights against landlords.

24. From reviewing the material filed by the Applicants in respect of the Initial Order, it
appears that when the Applicants brought their Application, they did not ask the court to affect

any substantive rights of the Co-Tenants or to delay the running of any Waiting Period.

25. In particular, in their Factum dated June 22, 2017, the Applicants made, among others, the
following submissions to the Court in support of their request for the Co-Tenancy Stay:

“100. While this process is being resolved, the Co-Tenancy Stay postpones the
contractual rights of these Tenants for a finite period. Any prejudice to those
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Tenants is therefore significantly outweighed by the benefits of the Co-Tenancy
Stay to all of the stakeholders of the Applicants.” [Emphasis added]

26. The Initial Order and Co-Tenancy Stay in particular make no reference to the staying or
delaying of any Waiting Period, nor do any subsequent Orders in these proceedings appear to

affect Waiting Periods.

27. Certain Landlords have taken the position that the Co-Tenancy Stay affected the

substantive rights of Gap by also staying the commencement of the Waiting Periods.

28. Gap therefore asks the court to confirm and declare that the Co-Tenancy Stay did not delay
or otherwise affect the running of any Waiting Period and, as a result, that any applicable

Waiting Period ran during the period of the Co-Tenancy Stay.

The Co-Tenancy Stay Should be Permanently Vacated in Respect of Gap
29. If the court determines that the Co-Tenancy Stay is still in effect in accordance with its
terms, Gap seeks an order permanently vacating and lifting the Co-Tenancy Stay as against Gap,

because the underlying purpose for such stay no longer exists.

30. From reviewing the material filed by the Applicants in respect of the Initial Order it
appears that the Applicants made submissions to the court arguing that the Co-Tenancy Stay was
necessary to ensure the orderly wind-down of the Applicants’ operations in Canada and to

postpone the Co-Tenant Right of the Co-Tenants for a finite period.
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31. The circumstances which led to the imposition of the Co-Tenancy Stay at the time of the
Initial Order no longer exist. The orderly wind-down of the Applicants’ business is complete. In

fact, no Sears retail store has operated in Canada since on or about January 28, 2018.

32. Gap was not served with, and did not receive, the material filed by the Applicants in

respect of the Initial Order. The Co-Tenancy Stay was granted without notice to Gap.

33. Ido not believe that the Co-Tenancy Stay provides any further benefits to the stakeholders
of the Applicants. Should the Co-Tenancy Stay be lifted and Gap be able to exercise its rights
against its landlords, I do not believe that it would have any negative effect on the Applicants’
CCAA proceedings. The Co-Tenancy Stay merely delays the inevitable date on which Gap may

exercise its Co-Tenancy Rights.

34. The Co-Tenancy Rights are purely a matter of contract between Gap and its landlords. The
landlords agreed to grant the Co-Tenancy Rights to Gap as a commercial term of the leases and
voluntarily assumed the risk that the Applicants might cease operations at some point during the
term of the leases. The landlords are sophisticated parties who did not negotiate for a term that
the bankruptcy or insolvency of a co-tenant would operate as an exception to the timely exercise
of Co-Tenancy Rights. To the extent that the landlords have suffered any loss as a result of the

insolvency of the Applicants, none results from any act or omission of Gap.

35. To date, the financial impact of the Co-Tenancy Stay on Gap in relation to the locations
listed in Exhibit “C” has been calculated to be approximately $1,750,730.19, to the best of my

knowledge, information and belief.
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36. Gap wishes to exercise its Co~-Tenancy Rights, free from the restrictions of the Co-Tenancy
Stay, retroactive to the date that such rights initially arose. This will mean that Gap will be at
liberty to seek from its’ landlords rent relief and other contractual benefits, retroactive to the date

(in most, if not all cases, in January 2018) that Gap became entitled to the Co-Tenancy Rights.

37. 1 make this affidavit in support of the within motion and for no other or improper purpose.

- SWORN BEFORE ME at the City of
San Francisco, in the State of California,
U.S.A. this 7" day of September, 2018

o’ o’ o o N

MA’ W IRWIN

A Commissioner for Taking Affidavits, etc.
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THIS IS EXHIBIT “A”
TO THE AFFIDAVIT OF
MATTHEW IRWIN
SWORN SEPTEMBER 7™, 2018

_Mob
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Entities”), counsel to the Board of Directors (the “Board of Directors”) of Sears Canada Inc.
("SCI”) and the Special Committee of the Board of Directors (the “Special Committee”) of
SCI, counsel to FTI, counsel to Wells Fargo Capital Finance Corporation Canada (the “DIP
ABL Agent”), as administrative agent under the DIP ABL Credit Agreement (as defined herein),
and counsel to GACP Finance Co., LLC (the “DIP Term Agent”), as administrative agent under
the DIP Term Credit Agreement (as defined herein), Koskie Minsky LLP as counsel for Store
Catalogue Retiree Group, counsel for the Financial Services Commission of Ontario, and on

reading the consent of FTI to act as the Monitor.

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and the
Application Record is hereby abridged and validated so that this Application is properly

returnable today and hereby dispenses with further service thereof.
APPLICATION

2. THIS COURT ORDERS AND DECLARES that the Applicants are companies to
which the CCAA applies. Although not an Applicant, the Partnership shall enjoy the benefits of

the protections and authorizations provided by this Order.
PLAN OF ARRANGEMENT

3. THIS COURT ORDERS that the Applicants, individually or collectively, shall have the
authority to file and may, subject to further order of this Court, file with this Court a plan of

compromise or arrangement (hereinafter referred to as the “Plan”).
POSSESSION OF PROPERTY AND OPERATIONS

4, THIS COURT ORDERS that the Sears Canada Entities shall remain in possession and
control of their respective current and future assets, undertakings and properties of every nature
and kind whatsoever, and wherever situate including all proceeds thereof (the “Property”). For
greater certainty, the “Property™ includes all inventory, assets, undertakings and property of the
Sears Canada Entities in the possession or control of the Hometown Dealers (as defined in the

Wong Affidavit) and all inventory, assets, undertakings and property of the Sears Canada

29
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Entities in the possession or control of the Corbeil Franchisees (as defined in the Wong
Affidavit). Subject to further Order of this Court, the Sears Canada Entities shall continue to
carry on business in a manner consistent with the preservation of the value of their business (the
“Business”) and Property. The Sears Canada Entities shall each be authorized and empowered to
continue to retain and employ the employees, independent contractors, advisors, consultants,
agents, experts, accountants, counsel and such other persons (collectively, “Assistants”)
currently retained or employed by them, with liberty, subject to the terms of the Definitive
Documents (as defined herein) to retain such further Assistants, as they deem reasonably
necessary or desirable in the ordinary course of business or for the carrying out of the terms of
this Order.

5. THIS COURT ORDERS that the Sears Canada Entities shall be entitled to continue to
utilize the central cash management services currently in place as described in the Wong
Affidavit, or, with the consent of the Monitor, the DIP ABL Agent on behalf of the DIP ABL
Lenders (as defined herein) and the DIP Term Agent on behalf of the DIP Term Lenders (as
defined herein), replace it with another substantially similar central cash management services
(the “Cash Management System™) and that any present or future bank or other institution
providing the Cash Management System shall not be under any obligation whatsoever to inquire
into the propriety, validity or legality of any transfer, payment, collection or other action taken
under the Cash Management System, or as to the use or application by the Sears Canada Entities
of funds transferred, paid, collected or otherwise dealt with in the Cash Management System,
shall be entitled to provide the Cash Management System without any liability in respect thereof
to any Person (as hereinafter defined) other than the Sears Canada Entities, pursuant to the terms
of the documentation applicable to the Cash Management System, and shall be, in its capacity as
provider of the Cash Management System, an unaffected creditor under the Plan with regard to
any claims or expenses it may suffer or incur in connection with the provision of the Cash
Management System; provided, however, that no bank or other institution providing such Cash
Management System shall be obliged to extend any overdraft credit, on an aggregate net basis,
directly or indirectly in connection therewith and further provided that, to the extent any
overdraft occurs, on an aggregate net basis, the Sears Canada Entities shall make arrangements to

repay such overdraft forthwith.
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THIS COURT ORDERS that the Sears Canada Entities, subject to availability under,

and in accordance with the terms of the DIP Facilities (as defined herein) and the Definitive

Documents, and subject to further Order of this Court, shall be entitled but not required to pay

the following expenses whether incurred prior to, on or after this Order to the extent that such

expenses are incurred and payable by the Sears Canada Entities:

(a)

(b

()

(d)

(e)

(f)

all outstanding and future wages, salaries, commissions, employee and retiree
benefits (including, without limitation, medical, dental, life insurance and similar
benefit plans or arrangements), pension benefits or contributions, vacation pay,
expenses, and director fees and expenses, payable on or after the date of this Order, in
each case incurred in the ordinary course of business and consistent with existing
compensation policies and arrangements (but not including termination or severance
payments), and all other payroll, pension and benefits processing and servicing

expenses;

all outstanding and future amounts owing to or in respect of Persons working as

independent contractors in connection with the Business;

all outstanding or future amounts owing in respect of customer rebates, refunds,

discounts or other amounts on account of similar customer programs or obligations;

all outstanding or future amounts related to honouring customer obligations, whether
existing before or after the date of this Order, including customer financing, product
warranties, pre-payments, deposits, gift cards, Sears Club programs (including
redemptions of Sears Club points) and other customer loyalty programs, offers and
benefits, in each case incurred in the ordinary course of business and consistent with

existing policies and procedures;

the fees and disbursements of any Assistants retained or employed by the Sears

Canada Entities at their standard rates and charges; and

with the consent of the Monitor, amounts owing for goods or services actually

supplied to the Sears Canada Entitics prior to the date of this Order by:
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logistics or supply chain providers, including customs brokers and freight
forwarders, fuel providers, repair, maintenance and parts providers, and
security and armoured truck carriers, and including amounts payable in
respect of customs and duties for goods;

providers of information, internet, and other technology, including e-
commerce providers and related services;

providers of credit, debit and gift card processing related services; and

other third party suppliers up to a maximum aggregate amount of $25
million, if, in the opinion of the Sears Canada Entities, the supplier is
critical to the business and ongoing operations of the Sears Canada
Entities.

7. THIS COURT ORDERS that, except as otherwise provided to the contrary herein and
subject to the terms of the Definitive Documents, the Sears Canada Entities shall be entitled but

not required to pay all reasonable expenses incurred by them in carrying on the Business in the

ordinary course after this Order, and in carrying out the provisions of this Order and any other

Order of this Court, which expenses shall include, without limitation:

(a) all expenses and capital expenditures reasonably necessary for the preservation of the

Property or the Business including, without limitation, payments on account of

insurance (including directors’ and officers’ insurance), maintenance (including

environmental remediation) and security services; and

(b) payment for goods or services actually supplied to the Sears Canada Entities

following the date of this Order.

8. THIS COURT ORDERS that the Sears Canada Entities shall remit, in accordance with

legal requirements, or pay:

(a) any statutory deemed trust amounts in favour of the Crown in right of Canada or of

any Province thereof or any other taxation authority which are required to be

deducted from the Sears Canada Entities’ employees’ wages, including, without

limitation, amounts in respect of (i) employment insurance, (ii) Canada Pension Plan,

(ii1) Quebec Pension Plan, and (iv) income taxes;
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(b)  all goods and services taxes, harmonized sales taxes or other applicable sales taxes
(collectively, “Sales Taxes”) required to be remitted by the Sears Canada Entities in
connection with the sale of goods and services by the Sears Canada Entities, but only
where such Sales Taxes are accrued or collected after the date of this Order, or where
such Sales Taxes were accrued or collected prior to the date of this Order but not

required to be remitted until on or after the date of this Order;

(c) any amount payable to the Crown in right of Canada or of any Province thereof or
any political subdivision thereof or any other taxation authority in respect of
municipal realty, municipal business, workers’ compensation or other taxes,
assessments or levies of any nature or kind which are entitled at law to be paid in
priority to claims of secured creditors and which are attributable to or in respect of the

carrying on of the Business by the Sears Canada Entities; and

(d) taxes under the Income Tax Act (Canada) or other relevant taxing statutes to the
extent that such taxing statutes give rise to statutory deemed trust amounts in favour
of the Crown in right of Canada or any Province thereof or any political subdivision

thereof or any other taxation authority.

9. THIS COURT ORDERS that, except as specifically permitted herein, the Sears Canada
Entities are hereby directed, until further Order of this Court: (a) to make no payments of
principal, interest thereon or otherwise on account of amounts owing by any one of the Sears
Canada Entities to any of their creditors as of this date; (b) to grant no security interests, trust,
liens, charges or encumbrances upon or in respect of any of the Property; and (c) to not grant
credit or incur liabilities except in the ordinary course of the Business or pursuant to this Order
or any further Order of this Court.

RESTRUCTURING

10. THIS COURT ORDERS that the Sears Canada Entities shall, subject to such
requirements as are imposed by the CCAA, and subject to the terms of the Definitive

Documents, have the right to:

33



-7-

(a) permanently or temporarily cease, downsize or shut down any of their Business or
operations, and to dispose of redundant or non-material assets not exceeding $2
million in any one transaction or $5 million in the aggregate in any series of related
transactions, provided that, with respect to leased premises, the Sears Canada Entities
may, subject to the requirements of the CCAA and paragraphs 11 to 13 herein,
vacate, abandon or quit the whole (but not part of) and may permanently (but not
temporarily) cease, downsize or shut down any of their Business or operations in

respect of any leased premises;

(b)  terminate the employment of such of its employees or temporarily lay off such of its

employees as the relevant Sears Canada Entity deems appropriate; and

(c) pursue all avenues of refinancing, restructuring, selling and reorganizing the Business
or Property, in whole or part, subject to prior approval of this Court being obtained

before any material refinancing, restructuring, sale or reorganization,

all of the foregoing to permit the Sears Canada Entities to proceed with an orderly restructuring

of the Sears Canada Entities and/or the Business (the “Restructuring”).
REAL PROPERTY LEASES

11.  THIS COURT ORDERS that until a real property lease is disclaimed or resiliated in
accordance with the CCAA, the Sears Canada Entities shall pay, without duplication, all amounts
constituting rent or payable as rent under real property leases (including, for greater certainty,
common area maintenance charges, utilities and realty taxes and any other amounts payable to
the landlord under its lease, but for greater certainty, excluding accelerated rent or penalties, fees
or other charges arising as a result of the insolvency of any or all of the Sears Canada Entities or
the making of this Initial Order) or as otherwise may be negotiated between the applicable Sears
Canada Entity and the landlord from time to time (“Rent”), for the period commencing from and
including the date of this Order, twice-monthly in equal payments on the first and fifteenth day
of each month, in advance (but not in arrears). On the date of the first of such payments, any
Rent relating to the period commencing from and including the date of this Order shall also be

paid.
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12. THIS COURT ORDERS that the Sears Canada Entities shall provide each of the
relevant landlords with notice of the relevant Sears Canada Entity’s intention to remove any
fixtures from any leased premises at least seven (7) days prior to the date of the intended
removal. The relevant landlord shall be entitled to have a representative present in the leased
premises to observe such removal and, if the landlord disputes the entitlement of a Sears Canada
Entity to remove any such fixture under the provisions of the lease, such fixture shall remain on
the premises and shall be dealt with as agreed between any applicable secured creditors, such
landlord and the relevant Sears Canada Entity, or by further Order of this Court upon application
by the Sears Canada Entities on at least two (2) days’ notice to such landlord and any such
secured creditors. If any of the Sears Canada Entities disclaims or resiliates the lease governing
such leased premises in accordance with Section 32 of the CCAA, it shall not be required to pay
Rent under such lease pending resolution of any such dispute (other than Rent payable for the
notice period provided for in Section 32(5) of the CCAA), and the disclaimer or resiliation of the
lease shall be without prejudice to the relevant Sears Canada Entity’s claim to the fixtures in

dispute.

13. THIS COURT ORDERS that if a notice of disclaimer or resiliation is delivered
pursuant to Section 32 of the CCAA by any of the Sears Canada Entities, then: (a) during the
notice period prior to the effective time of the disclaimer or resiliation, the landlord may show
the affected leased premises to prospective tenants during normal business hours, on giving the
relevant Sears Canada Entity and the Monitor 24 hours’ prior written notice; and (b) at the
effective time of the disclaimer or resiliation, the relevant landlord shall be entitled to take
possession of any such leased premises without waiver of or prejudice to any claims or rights
such landlord may have against the relevant Sears Canada Entity in respect of such lease or
leased premises, provided that nothing herein shall relieve such landlord of its obligation to

mitigate any damages claimed in connection therewith.

NO PROCEEDINGS AGAINST THE SEARS CANADA ENTITIES, THE BUSINESS OR
THE PROPERTY

14, THIS COURT ORDERS that until and including July 22, 2017, or such later date as
this Court may order (the “Stay Period™), no proceeding or enforcement process in any court or

tribunal (each, a “Proceeding™) shall be commenced or continued against or in respect of the
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Sears Canada Entities or the Monitor or their respective employees and representatives acting in
such capacities, or affecting the Business or the Property, except with the written consent of the
Sears Canada Entities and the Monitor, or with leave of this Court, and any and all Proceedings
currently under way against or in respect of the Sears Canada Entities or affecting the Business

or the Property are hereby stayed and suspended pending further Order of this Court.
NO EXERCISE OF RIGHTS OR REMEDIES

15. THIS COURT ORDERS that during the Stay Period, no Person having any agreements
or arrangements with the owners, operators, managers or landlords of commercial shopping
centres or other commercial properties (including retail, office and industrial (warehouse)
properties) in which there is located a store, office or warehouse owned or operated by the Sears
Canada Entities shall take any Proceedings or exercise any rights or remedies under such
agreements or arrangements that may arise upon and/or as a result of the making of this Order,
the insolvency of, or declarations of insolvency by, any or all of the Sears Canada Entities, or as
a result of any steps taken by the Sears Canada Entities pursuant to this Order and, without
limiting the generality of the foregoing, no Person shall terminate, accelerate, suspend, modify,
determine or cancel any such arrangement or agreement or be entitled to exercise any rights or

remedies in connection therewith.

16.  THIS COURT ORDERS that during the Stay Period, no Person having any agreements
or arrangements with the Hometown Dealers or the Corbeil Franchisees shall take any
Proceedings or exercise any rights or remedies under such agreements or arrangements that may
arise upon and/or as a result of the making of this Order, the insolvency of, or declarations of
insolvency by, any or all of the Sears Canada Entities, or as a result of any steps taken by the
Sears Canada Entities pursuant to this Order and, without limiting the generality of the
foregoing, no Person shall terminate, accelerate, suspend, modify, determine or cancel any such
arrangement or agreement or be entitled to exercise any rights or remedies in connection

therewith.

17.  THIS COURT ORDERS that during the Stay Period all rights and remedies, of any
individual, firm, corporation, governmental body or agency, or any other entities (all of the
foregoing, collectively being “Persons™ and each being a ~Person™) against or in respect of the

Sears Canada Entities or the Monitor or their respective employees and representatives acting in
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such capacities, or affecting the Business or the Property, are hereby stayed and suspended,
except with the written consent of the Sears Canada Entities and the Monitor, or leave of this
Court, provided that nothing in this Order shall: (a) empower the Sears Canada Entities to carry
on any business that the Sears Canada Entities are not lawfully entitled to carry on; (b) affect
such investigations, actions, suits or proceedings by a regulatory body as are permitted by
Section 11.1 of the CCAA; (c) prevent the filing of any registration to preserve or perfect a

security interest; or (d) prevent the registration of a claim for lien.
NO INTERFERENCE WITH RIGHTS

18. THIS COURT ORDERS that during the Stay Period, no Person shall discontinue, fail to
honour, alter, interfere with, repudiate, terminate or cease to perform any right, renewal right,
contract, agreement, lease, sublease, licence or permit in favour of or held by the Sears Canada
Entities, except with the written consent of the Sears Canada Entities and the Monitor, or leave
of this Court. Without limiting the foregoing, no right, option, remedy, and/or exemption in
favour of the relevant Sears Canada Entity shall be or shall be deemed to be negated, suspended,

waived and/or terminated as a result of this Order.
CONTINUATION OF SERVICES

19. THIS COURT ORDERS that during the Stay Period, all Persons having oral or written
agreements with the Sears Canada Entities or statutory or regulatory mandates for the supply of
goods and/or services, including without limitation all trademark license and other intellectual
property, computer software, communication and other data services, centralized banking
services, payroll and benefit services, insurance, warranty services, transportation services,
freight services, security and armoured truck carrier services, utility, customs clearing,
warehouse and logistics services or other services to the Business or the Sears Canada Entities
are hereby restrained until further Order of this Court from discontinuing, altering, interfering
with or terminating the supply or license of such goods, services, trademarks and other
intellectual property as may be required by the Sears Canada Entities, and that the Sears Canada
Entities shall be entitled to the continued use of the trademarks and other intellectual property
currently licensed to, used or owned by the Sears Canada Entities, premises, telephone numbers,
facsimile numbers, internet addresses and domain names, provided in each case that the normal

prices or charges for all such goods or services received after the date of this Order are paid by
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the Sears Canada Entities in accordance with normal payment practices of the Sears Canada
Entities or such other practices as may be agreed upon by the supplier or service provider and

each of the Sears Canada Entities and the Monitor, or as may be ordered by this Court.
NON-DEROGATION OF RIGHTS

20. THIS COURT ORDERS that, notwithstanding anything else in this Order, no Person
shall be prohibited from requiring immediate payment for goods, services, use of leased or
licensed property or other valuable consideration provided on or after the date of this Order, nor
shall any Person be under any obligation on or after the date of this Order to advance or re-
advance any monies or otherwise extend any credit to the Sears Canada Entities. Nothing in this

Order shall derogate from the rights conferred and obligations imposed by the CCAA.
KEY EMPLOYEE RETENTION PLAN

21.  THIS COURT ORDERS that the Key Employee Retention Plan (the “KERP”), as
described in the Wong Affidavit, is hereby approved and the Sears Canada Entities are
authorized to make payments contemplated thereunder in accordance with the terms and
conditions of the KERP.

22,  THIS COURT ORDERS that the key employees referred to in the KERP (the “Key
Employees™) shall be entitled to the benefit of and are hereby granted the following charges on
the Property, which charges shall not exceed: (a) an aggregate amount of $4.6 million (the
“KERP Priority Charge™) to secure the first $4.6 million payable to the Key Employees under
the KERP; and (b) an aggregate amount of $4.6 million (the “KERP Subordinated Charge”) to
secure any other payments to the Key Employees under the KERP. The KERP Priority Charge
and the KERP Subordinated Charge shall have the priority set out in paragraphs 46, 47 and 49

hereof.
APPROVAL OF FINANCIAL ADVISOR AGREEMENT

23. THIS COURT ORDERS that the agreement dated May 15, 2017 engaging BMO
Nesbitt Bumns Inc. (the “Financial Advisor™) as financial advisor to SCI and attached as
Confidential Appendix C to the Pre-Filing Report (the “Financial Advisor Agreement™), and

the retention of the Financial Advisor under the terms thereof, is hereby ratified and approved
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and SCI is authorized and directed nunc pro tunc to make the payments contemplated thereunder

in accordance with the terms and conditions of the Financial Advisor Agreement.

24. THIS COURT ORDERS that the Financial Advisor shall be entitled to the benefit of
and is hereby granted a charge (the “FA Charge™) on the Property, which charge shall not
exceed an aggregate amount of $3.3 million, as security for the fees and disbursements payable
under the Financial Advisor Agreement, both before and after the making of this Order in respect
of these proceedings. The FA Charge shall have the priority set out in paragraphs 46, 47 and 49

hereof.
PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

25. THIS COURT ORDERS that during the Stay Period, and except as permitted by
subsection 11.03(2) of the CCAA, no Proceeding may be commenced or continued against any
of the former, current or future directors or officers of the Sears Canada Entities with respect to
any claim against the directors or officers that arose before the date hereof and that relates to any
obligations of the Sears Canada Entities whereby the directors or officers are alleged under any
law to be liable in their capacity as direcfors or officers for the payment or performance of such
obligations, until a compromise or arrangement in respect of the Sears Canada Entities, if one is
filed, is sanctioned by this Court or is refused by the creditors of the Sears Canada Entities or this

Court.
DIRECTORS’ AND OFFICERS’ INDEMNIFICATION AND CHARGE

26. THIS COURT ORDERS that the Sears Canada Entities shall jointly and severally
indemnify their directors and officers against obligations and liabilities that they may incur as
directors or officers of the Sears Canada Entities after the commencement of the within
proceedings, except to the extent that, with respect to any officer or director, the obligation or
liability was incurred as a result of the director’s or officer’s gross negligence or wilful

misconduct.

27.  THIS COURT ORDERS that the directors and officers of the Sears Canada Entities
shall be entitled to the benefit of and are hereby granted the following charges on the Property,

which charges shall not exceed: (a) an aggregate amount of $44 million (the “Directors’
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Priority Charge”); and (b) an aggregate amount of $19.5 million (the “Directors’
Subordinated Charge”), respectively, and in each case, as security for the indemnity provided
in paragraph 26 of this Order. The Directors’ Priority Charge and the Directors’ Subordinated
Charge shall have the priority set out in paragraphs 46, 47 and 49 hereof.

28. THIS COURT ORDERS that, notwithstanding any language in any applicable
insurance policy to the contrary: (a) no insurer shall be entitled to be subrogated to or claim the
benefit of the Directors’ Priority Charge and the Directors’ Subordinated Charge; and (b) the
Sears Canada Entities’ directors and officers shall only be entitled to the benefit of the Directors’
Priority Charge and the Directors’ Subordinated Charge to the extent that they do not have
coverage under any directors’ and officers’ insurance policy, or to the extent that such coverage

is insufficient to pay amounts indemnified in accordance with paragraph 26 of this Order.

APPOINTMENT OF MONITOR

29. THIS COURT ORDERS that FTI is hereby appointed pursuant to the CCAA as the
Monitor, an officer of this Court, to monitor the Business and financial affairs of the Sears
Canada Entities with the powers and obligations set out in the CCAA or set forth herein and that
the Sears Canada Entities and their shareholders, officers, directors, and Assistants shall advise
the Monitor of all material steps taken by the Sears Canada Entities pursuant to this Order, and
shall co-operate fully with the Monitor in the exercise of its powers and discharge of its
obligations and provide the Monitor with the assistance that is necessary to enable the Monitor to

adequately carry out the Monitor’s functions.

30. THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and
obligations under the CCAA, is hereby directed and empowered to:

(a) monitor the Sears Canada Entities’ receipts and disbursements;

(b) liaise with the Sears Canada Entities and the Assistants and, if determined by the
Monitor to be necessary, the Hometown Dealers and Corbeil Franchisees, with
respect to all matters relating to the Property, the Business, the Restructuring and

such other matters as may be relevant to the proceedings herein;
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report to this Court at such times and intervals as the Monitor may deem appropriate
with respect to matters relating to the Property, the Business, the Restructuring and

such other matters as may be relevant to the proceedings herein;

assist the Sears Canada Entities, to the extent required by the Sears Canada Entities,
in their dissemination of financial and other information to the DIP ABL Agent, the
DIP ABL Lenders, the DIP Term Agent, the DIP Term Lenders and each of their
respective counsel and financial advisors, pursuant to and in accordance with the

Definitive Documents;

advise the Sears Canada Entities in their preparation of the Sears Canada Entities’
cash flow statements and any reporting required by the Definitive Documents, which
information shall be reviewed with the Monitor and delivered to the DIP ABL Agent,
the DIP ABL Lenders, the DIP Term Agent, the DIP Term Lenders and each of their
respective counsel and financial advisors, pursuant to and in accordance with the

Definitive Documents;

advise the Sears Canada Entities in their development of the Plan and any

amendments to the Plan;

assist the Sears Canada Entities, to the extent required by the Sears Canada Entities,
with the holding and administering of creditors’ or shareholders’ meetings for voting

on the Plan;

have full and complete access to the Property (including any Property in the
possession of the Hometown Dealers and the Corbeil Franchisees), including the
premises, books, records, data, including data in electronic form, and other financial
documents of the Sears Canada Entities, to the extent that is necessary to adequately
assess the Business and the Sears Canada Entities® financial affairs or to perform its

duties arising under this Order;

be at liberty to engage independent legal counsel or such other persons as the Monitor
deems necessary or advisable respecting the exercise of its powers and performance

of its obligations under this Order;
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G) assist the Sears Canada Entities, to the extent required by the Sears Canada Entities,
with any matters relating to any foreign proceeding commenced in relation to any of
the Sears Canada Entities, including retaining independent legal counsel, agents,
experts, accountants, or such other persons as the Monitor deems necessary or

desirable respecting the exercise of this power; and

(k) perform such other duties as are required by this Order or by this Court from time to

time.

31.  THIS COURT ORDERS that the Monitor shall not take possession of the Property and
shall take no part whatsoever in the management or supervision of the management of the
Business and shall not, by fulfilling its obligations hereunder, be deemed to have taken or

maintained possession or control of the Business or Property, or any part thereof.

32.  THIS COURT ORDERS that nothing herein contained shall require the Monitor to
occupy or to take control, care, charge, possession or management (separately and/or
collectively, “Possession”) of any of the Property that might be environmentally contaminated,
might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release
or deposit of a substance contrary to any federal, provincial or other law respecting the
protection, conservation, enhancement, remediation or rehabilitation of the environment or
relating to the disposal of waste or other contamination including, without limitation, the
Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario
Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations
thereunder (the “Environmental Legislation™), provided however that nothing herein shall
exempt the Monitor from any duty to report or make disclosure imposed by applicable
Environmental Legislation. The Monitor shall not, as a result of this Order or anything done in
pursuance of the Monitor’s duties and powers under this Order, be deemed to be in Possession of
any of the Property within the meaning of any Environmental Legislation, unless it is actually in

possession.

33.  THIS COURT ORDERS that the Monitor shall provide any creditor of the Sears
Canada Entities, the DIP ABL Agent, the DIP ABL Lenders, the DIP Term Agent and the DIP
Term Lenders with information provided by the Sears Canada Entities in response to reasonable

requests for information made in writing by such creditor addressed to the Monitor. The Monitor
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shall not have any responsibility or liability with respect to the information disseminated by it
pursuant to this paragraph. In the case of information that the Monitor has been advised by the
Sears Canada Entities is confidential, the Monitor shall not provide such information to creditors
unless otherwise directed by this Court or on such terms as the Monitor and the Sears Canada

Entities may agree.

34, THIS COURT ORDERS that, in addition to the rights and protections afforded the
Monitor under the CCAA or as an officer of this Court, the Monitor shall incur no liability or
obligation as a result of its appointment or the carrying out of the provisions of this Order, save
and except for any gross negligence or wilful misconduct on its part. Nothing in this Order shall
derogate from the protections afforded the Monitor by the CCAA or any applicable legislation.

35. THIS COURT ORDERS that the Monitor, counsel to the Monitor, counsel to the Sears
Canada Entities and counsel to the Board of Directors and the Special Committee shall be paid
their reasonable fees and disbursements, in each case at their standard rates and charges, whether
incurred prior to or subsequent to the date of this Order, by the Sears Canada Entities as part of
the costs of these proceedings. The Sears Canada Entities are hereby authorized and directed to
pay the accounts of the Monitor, counsel to the Monitor, counsel to the Sears Canada Entities
and counsel to the Board of Directors and the Special Committee on a weekly basis and, in
addition, the Sears Canada Entities are hereby authorized to pay to the Monitor, counsel to the
Monitor, counsel to the Sears Canada Entities and counsel to the Board of Directors and the
Special Committee, retainers in the aggregate amount of $700,000, to be held by them as security

for payment of their respective fees and disbursements outstanding from time to time.

36. THIS COURT ORDERS that the Monitor and its legal counsel shall pass their accounts
from time to time, and for this purpose the accounts of the Monitor and its legal counsel are

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

37. THIS COURT ORDERS that the Monitor, counsel to the Monitor, counsel to the Sears
Canada Entities and counsel to the Board of Directors and the Special Committee shall be
entitled to the benefit of and are hereby granted a charge (the *Administration Charge™) on the
Property, which charge shall not exceed an aggregate amount of $5 million, as security for their

professional fees and disbursements incurred at their respective standard rates and charges, both
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before and after the making of this Order in respect of these proceedings. The Administration

Charge shall have the priority set out in paragraphs 46, 47 and 49 hereof.

DIP FINANCING

38.

THIS COURT ORDERS that the Sears Canada Entities are hereby authorized and

empowered to obtain and borrow or guarantee, as applicable, on a joint and several basis, under:

(a)

(b)

the Senior Secured Superpriority Debtor-in-Possession Amended and Restated Credit
Agreement dated as of June 22, 2017 and attached to the Wong Affidavit as Exhibit
K, among the Sears Canada Entities, the DIP ABL Agent and the lenders from time to
time party thereto (the “DIP ABL Lenders”) (as may be amended, restated,
supplemented and/or modified, subject to approval of this Court in respect of any
amendment that the Monitor determines to be material, the “DIP ABL Credit
Agreement”), in order to finance the Sears Canada Entities’ working capital
requirements and other general corporate purposes and capital expenditures, all in
accordance with the Definitive Documents, provided that borrowings under DIP ABL
Credit Agreement shall not exceed $300 million unless permitted by further Order of
this Court (the “DIP ABL Credit Facility”); and

the Senior Secured, Superpriority Debtor-in-Possession Credit Agreement dated as of
June 22, 2017 and attached to the Wong Affidavit as Exhibit K, among the Sears
Canada Entities, the DIP Term Agent and the lenders from time to time party thereto
(the “DIP Term Lenders”) (as may be amended, restated, supplemented and/or
modified, subject to approval of this Court in respect of any amendment that the
Monitor determines to be material, the “DIP Term Credit Agreement”), in order to
finance the Sears Canada Entities’ working capital requirements and other general
corporate purposes and capital expenditures, all in accordance with the Definitive
Documents, provided that borrowings under the DIP Term Credit Agreement shall
not exceed $150 million unless permitted by further Order of this Court (the “DIP
Term Credit Facility™, and together with the DIP ABL Credit Facility, the “DIP

Facilities™).
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39.  THIS COURT ORDERS that the DIP Facilities shall be on the terms and subject to the
conditions set forth in the DIP ABL Credit Agreement, the DIP Term Credit Agreement and the

other Definitive Documents.

40. THIS COURT ORDERS that the Sears Canada Entities are hereby authorized and
empowered to execute and deliver the DIP ABL Credit Agreement, the DIP Term Credit
Agreement and such mortgages, charges, hypothecs and security documents, guarantees and
other definitive documents (collectively, and including any schedules (as amended and updated
from time to time) thereto, the “Definitive Documents™), as are contemplated by the DIP ABL
Credit Agreement and the DIP Term Credit Agreement or as may be reasonably required by the
DIP ABL Agent on behalf of the DIP ABL Lenders and the DIP Term Agent on behalf of the
DIP Term Lenders pursuant to the terms thereof, as applicable, and the Sears Canada Entities are
hereby authorized and directed to pay and perform all of its indebtedness, interest, fees, liabilities
and obligations to the DIP ABL Agent, the DIP ABL Lenders, the DIP Term Agent and the DIP
Term Lenders under and pursuant to the Definitive Documents as and when the same become

due and are to be performed, notwithstanding any other provision of this Order.

4]1. THIS COURT ORDERS that the DIP ABL Agent and the DIP ABL Lenders shall be
entitled to the benefit of and are hereby granted a charge (the “DIP ABL Lenders’ Charge”) on
the Property as security for any and all Obligations (as defined in the DIP ABL Credit
Agreement) other than the Prepetition Obligations (as defined in the DIP ABL Credit
Agreement) (including on account of principal, interest, fees, expenses and other liabilities, and
the aggregate of all such obligations, the “DIP ABL Obligations™), which DIP ABL Lenders’
Charge shall be in the aggregate amount of the DIP ABL Obligations outstanding at any given
time under the DIP ABL Credit Agreement. The DIP ABL Lenders’ Charge shall not secure an
obligation that exists before this Order is made. The DIP ABL Lenders’ Charge shall have the
priority set out in paragraphs 46, 47 and 49 hereof.

42.  THIS COURT ORDERS that the DIP Term Agent and the DIP Term Lenders shall be
entitled to the benefit of and are hereby granted a charge (the “DIP Term Lenders’ Charge”) on
the Property as security for any and all Obligations (as defined in DIP Term Credit Agreement)
(including on account of principal, interest, fees, expenses and other liabilities, and the aggregate

of all such obligations, the “DIP Term Obligations™), which DIP Term Lenders’ Charge shall
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be in the aggregate amount of the DIP Term Obligations outstanding at any given time under the
DIP Term Credit Agreement. The DIP Term Lenders’ Charge shall not secure an obligation that
exists before this Order is made. The DIP Term Lenders’ Charge shall have the priority set out in

paragraphs 46, 47 and 49 hereof.

43.  THIS COURT ORDERS that SCI’s reimbursement obligation with respect to the letters
of credit outstanding under the Wells Fargo Credit Agreement (as defined in the Wong Affidavit)
prior to the date of this Order and which are drawn upon on or after the date of this Order shall
be deemed to form part of the DIP ABL Credit Facility and shall be included as DIP ABL
Obligations for the purposes of determining the amount of the DIP ABL Lenders’ Charge.

44.  THIS COURT ORDERS that, notwithstanding any other provision of this Order:

(a) the DIP ABL Agent on behalf of the DIP ABL Lenders, as applicable, may take such
steps from time to time as they may deem necessary or appropriate to file, register,
record or perfect the DIP ABL Lenders’ Charge, the DIP ABL Credit Agreement or

any of the other Definitive Documents;

(b)  the DIP Term Agent on behalf of the DIP Term Lenders, as applicable, may take such
steps from time to time as they may deem necessary or appropriate to file, register,
record or perfect the DIP Term Lenders’ Charge, the DIP Term Credit Agreement or

any of the other Definitive Documents;

(c) upon the occurrence of an event of default under the DIP ABL Credit Agreement, the
other related Definitive Documents or the DIP ABL Lenders’ Charge, the DIP ABL
Agent and the DIP ABL Lenders, as applicable, may, subject to the provisions of the
DIP ABL Credit Agreement with respect to the giving of notice or otherwise, and in
accordance with the DIP ABL Credit Agreement, the other related Definitive
Documents and the DIP ABL Lenders” Charge, as applicable, cease making advances
to the Sears Canada Entities, make demand, accelerate payment and give other
notices; provided that, the DIP ABL Agent and the DIP ABL Lenders must apply to
this Court on seven (7) days™ prior written notice (which may include the service of
materials in connection with such an application to this Court) to the Sears Canada

Entities, the DIP Term Agent, the DIP Term Lenders and the Monitor, to enforce
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against or exercise any other rights and remedies with respect to the Sears Canada
Entities or any of the Property (including to set off and/or consolidate any amounts
owing by the DIP ABL Agent and the DIP ABL Lenders to the Sears Canada Entities
against the obligations of the Sears Canada Entities to the DIP ABL Agent and the
DIP ABL Lenders under the DIP ABL Credit Agreement, the other related Definitive
Documents or the DIP ABL Lenders’ Charge), to appoint a receiver, receiver and
manager or interim receiver, or to seek a bankruptcy order against the Sears Canada

Entities and to appoint a trustee in bankruptcy of the Sears Canada Entities;

upon the occurrence of an event of default under the DIP Term Credit Agreement, the
other related Definitive Documents or the DIP Term Lenders’ Charge, the DIP Term
Agent and the DIP Term Lenders, as applicable, may, subject to the provisions of the
DIP Term Credit Agreement with respect to the giving of notice or otherwise, and in
accordance with the DIP Term Credit Agreement, the other related Definitive
Documents and the DIP Term Lenders’ Charge, as applicable, cease making advances
to the Sears Canada Entities, make demand, accelerate payment and give other
notices; provided that, the DIP Term Agent and the DIP Term Lenders must apply to
this Court on seven (7) days’ prior written notice (which may include the service of
materials in connection with such an application to this Court) to the Sears Canada
Entities, the DIP ABL Agent, the DIP ABL Lenders and the Monitor, to enforce
against or exercise any other rights and remedies with respect to the Sears Canada
Entities or any of the Property (including to set off and/or consolidate any amounts
owing by the DIP Term Agent and the DIP Term Lenders to the Sears Canada
Entities against the obligations of the Sears Canada Entities to the DIP Term Agent
and the DIP Term Lenders under the DIP Term Credit Agreement, the other related
Definitive Documents or the DIP Term Lenders’ Charge), to appoint a receiver,
receiver and manager or interim receiver, or to seek a bankruptcy order against the
Sears Canada Entities and to appoint a trustee in bankruptcy of the Sears Canada

Entities; and

the foregoing rights and remedies of the DIP ABL Agent, the DIP ABL Lenders, the
DIP Term Agent and the DIP Term Lenders shall be enforceable against any trustee
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in bankruptcy, interim receiver, receiver or receiver and manager of the Sears Canada

Entities or the Property.

45. THIS COURT ORDERS AND DECLARES that the DIP ABL Agent, the DIP ABL
Lenders, the DIP Term Agent and the DIP Term Lenders shall be treated as unaffected in any
plan of arrangement or compromise filed by the Sears Canada Entities or any of them under the
CCAA, or any proposal filed by the Sears Canada Entities or any of them under the Bankruptcy
and Insolvency Act of Canada (the “BIA”), with respect to any advances made under the DIP

ABL Credit Agreement, the DIP Term Credit Agreement and the other Definitive Documents.
VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

46. THIS COURT ORDERS that the priorities of the Administration Charge, the FA
Charge, the DIP ABL Lenders’ Charge, the DIP Term Lenders’ Charge, the Directors’ Priority
Charge, the Directors’ Subordinated Charge, the KERP Priority Charge and the KERP
Subordinated Charge (collectively, the “Charges”), as among them, with respect to ABL Priority
Collateral (as defined in the Intercreditor Agreement dated March 20, 2017 and attached as
Exhibit J to the Wong Affidavit) shall be as follows:

First — Administration Charge, to the maximum amount of $5 million, and the FA

Charge, to the maximum amount of $3.3 million, on a pari passu basis;
Second — KERP Priority Charge, to the maximum amount of $4.6 million;
Third — Directors’ Priority Charge, to the maximum amount of $44 million;

Fourth — DIP ABL Lenders’ Charge, to the maximum amount of the quantum of
the DIP ABL Obligations at the relevant time;

Fifth — the DIP Term Lenders’ Charge, to the maximum amount of the quantum

of the DIP Term Obligations at the relevant time;
Sixth — KERP Subordinated Charge, to the maximum amount of $4.6 million; and

Seventh — the Directors’ Subordinated Charge, to the maximum amount of $19.5

million.



T 49

-22.

47.  THIS COURT ORDERS that the priorities of the Charges as among them, with respect
to all Property other than the ABL Priority Collateral shall be as follows:

First — Administration Charge, to the maximum amount of $5 million, and the FA

Charge, to the maximum amount of $3.3 million, on a pari passu basis;
Second — KERP Priority Charge, to the maximum amount of $4.6 million;
Third — Directors’ Priority Charge, to the maximum amount of $44 million;

Fourth — DIP Term Lenders’ Charge, to the maximum amount of the quantum of

the DIP Term Obligations at the relevant time;

Fifth — DIP ABL Lenders’ Charge, to the maximum amount of the quantum of the
DIP ABL Obligations at the relevant time;

Sixth — KERP Subordinated Charge, to the maximum amount of $4.6 million; and

Seventh — the Directors’ Subordinated Charge, to the maximum amount of $19.5

million.

48.  THIS COURT ORDERS that the filing, registration or perfection of the Charges shall
not be required, and that the Charges shall be valid and enforceable for all purposes, including as
against any right, title or interest filed, registered, recorded or perfected subsequent to the
Charges coming into existence, notwithstanding any such failure to file, register, record or

perfect.

49. THIS COURT ORDERS that each of the Charges shall constitute a charge on the
Property, and such Charges shall rank in priority to all other security interests, trusts (including
constructive trusts), liens, charges and encumbrances, claims of secured creditors, statutory or
otherwise (including without limitation any deemed trust that may be created under the Ontario
Pension Benefits Act) (collectively, “Encumbrances”) other than (a) any Person with a properly
perfected purchase money security interest under the Personal Property Security Act (Ontario) or
such other applicable provincial legislation that has not been served with notice of this Order;

and (b) statutory super-priority deemed trusts and liens for unpaid employee source deductions.
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50. THIS COURT ORDERS that except as otherwise expressly provided for herein, or as
may be approved by this Court, the Sears Canada Entities shall not grant any Encumbrances over
any of the Property that rank in priority to, or pari passu with, any of the Charges, unless the
Sears Canada Entities also obtain the prior written consent of the Monitor, the DIP ABL Agent
on behalf of the DIP ABL Lenders, the DIP Term Agent on behalf of the DIP Term Lenders and
the other beneficiaries of affected Charges, or further Order of this Court.

51.  THIS COURT ORDERS that the Charges, the DIP ABL Credit Agreement, the DIP
Term Credit Agreement, and the other Definitive Documents shall not be rendered invalid or
unenforceable and the rights and remedies of the chargees entitled to the benefit of the Charges
(collectively, the “Chargees”) thereunder shall not otherwise be limited or impaired in any way
by: (a) the pendency of these proceedings and the declarations of insolvency made herein; (b)
any application(s) for bankruptcy order(s) issued pursuant to BIA, or any bankruptcy order made
pursuant to such applications; (c) the filing of any assignments for the general benefit of
creditors made pursuant to the BIA; (d) the provisions of any federal or provincial statutes; or (€)
any negative covenants, prohibitions or other similar provisions with respect to borrowings,
incurring debt or the creation of Encumbrances, contained in any existing loan documents, lease,
sublease, offer to lease or other agreement (collectively, an “Agreement”) that binds the Sears

Canada Entities, and notwithstanding any provision to the contrary in any Agreement:

(i) neither the creation of the Charges nor the execution, delivery, perfection,
registration or performance of the DIP ABL Credit Agreement, the DIP
Term Credit Agreement or the other Definitive Documents shall create or
be deemed to constitute a breach by the Sears Canada Entities of any
Agreement to which it is a party;

(i)  none of the Chargees shall have any liability to any Person whatsoever as
a result of any breach of any Agreement caused by or resulting from the
Sears Canada Entities entering into the DIP ABL Credit Agreement and
the DIP Term Credit Agreement, the creation of the Charges, or the
execution, delivery or performance of the other Definitive Documents; and

(iii) the payments made by the Sears Canada Entities pursuant to this Order,
the DIP ABL Credit Agreement, the DIP Term Credit Agreement or the
other Definitive Documents, and the granting of the Charges, do not and
will not constitute preferences, fraudulent conveyances, transfers at
undervalue, oppressive conduct, or other challengeable or voidable
transactions under any applicable law.
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52. THIS COURT ORDERS that any Charge created by this Order over leases of real
property in Canada shall only be a Charge in the relevant Sears Canada Entity’s interest in such

real property leases.

53. THIS COURT ORDERS that, notwithstanding any other provision of this Order, the
L/C Collateral Account (as defined in the DIP ABL Credit Agreement) shall be deemed to be
subject to a lien, security, charge and security interest in favour of the DIP ABL Agent solely for
the reimbursement obligation of SCI related to the letters of credit issued under the Wells Fargo
Credit Agreement which remain undrawn from and after the Comeback Motion (as defined
herein). The Charges as they may attach to the L/C Collateral Account, including by operation of
law or otherwise: (a) shall rank junior in priority to the lien, security, charge and security interest
in favour of the DIP ABL Agent in respect of the L/C Collateral Account; and (b) shall attach to
the L/C Collateral Account only to the extent of the rights, if any, of any Sears Canada Entity to
the return of any cash from the L/C Collateral Account in accordance with the DIP ABL Credit

Agreement.
CORPORATE MATTERS

54. THIS COURT ORDERS that SCI be and is hereby relieved of any obligation to call and

hold an annual meeting of its shareholders until further Order of this Court.

55.  THIS COURT ORDERS that SCI be and is hereby relieved of any obligation to appoint

any new directors until further Order of this Court.
SERVICE AND NOTICE

56. THIS COURT ORDERS that the Monitor shall: (a) without delay, publish in The Globe
and Mail (National Edition) and La Presse a notice containing the information prescribed under
the CCAA; and (b) within five days after the date of this Order, (i) make this Order publicly
available in the manner prescribed under the CCAA, (ii) send or cause to be sent, in the
prescribed manner, a notice to every known creditor who has a claim against the Sears Canada
Entities of more than $1,000 (excluding individual employees, former employees with pension
and/or retirement savings plan entitlements, and retirees and other beneficiaries who have

entitlements under any pension or retirement savings plans), and (iii) prepare a list showing the
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names and addresses of those creditors and the estimated amounts of those claims, and make it
publicly available in the prescribed manner, all in accordance with Section 23(1)(a) of the CCAA
and the regulations made thereunder, provided that the Monitor shall not make the claims, names

and addresses of the individuals who are creditors publicly available.

57. THIS COURT ORDERS that the Monitor shall create, maintain and update as
necessary a list of all Persons appearing in person or by counsel in this proceeding (the “Service
List”). The Monitor shall post the Service List, as may be updated from time to time, on the
Monitor’s Website (as defined herein) as part of the public materials to be made available
thereon in relation to this proceeding. Notwithstanding the foregoing, the Monitor shall have no

liability in respect of the accuracy of or the timeliness of making any changes to the Service List.

58. THIS COURT ORDERS that any employee of any of the Sears Canada Entities that
receives a notice of termination from any of the Sears Canada Entities shall be deemed to have
received such notice of termination by no more than the seventh day following the date such
notice of termination is delivered, if such notice of termination is sent by ordinary mail, courier

or registered mail.

59. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the
“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Protocol (which can be found on the Commercial List
website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/eservice-
commercial/) shall be valid and effective service. Subject to Rule 17.05, this Order shall
constitute an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure.
Subject to Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service
of documents in accordance with the Protocol will be effective on transmission. This Court
further orders that a Case Website shall be established in accordance with the Protocol with the

following URL: cfcanada.fticonsulting.com/searscanada (the “Monitor’s Website™).

60. THIS COURT ORDERS that if the service or distribution of documents in accordance
with the Protocol is not practicable, the Sears Canada Entities and the Monitor are at liberty to
serve or distribute this Order, any other materials and orders in these proceedings, any notices or
other correspondence, by forwarding true copies thercof by prepaid ordinary mail, courier,

personal delivery or electronic transmission to the Sears Canada Entities’ creditors or other
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interested parties at their respective addresses as last shown on the records of the Sears Canada
Entities and that any such service or distribution by courier, personal delivery or electronic
transmission shall be deemed to be received on the next business day following the date of

forwarding thereof, or if sent by ordinary mail, on the third business day after mailing.

61. THIS COURT ORDERS that the Applicants, the Monitor, the Financial Advisor, the
DIP Term Agent on behalf of the DIP Term Lenders and the DIP ABL Agent on behalf of the
DIP ABL Lenders, and their respective counsel are at liberty to serve or distribute this Order, any
other materials and orders as may be reasonably required in these proceedings, including any
notices, or other correspondence, by forwarding true copies thereof by electronic message to the
Applicants’ creditors or other interested parties and their advisors. For greater certainty, any such
distribution or service shall be deemed to be in satisfaction of a legal or juridical obligation, and
notice requirements within the meaning of clause 3(c) of the Electronic Commerce Protection
Regulations, Reg. 81000-2-175 (SOR/DORS).

COMEBACK MOTION

62. THIS COURT ORDERS that the comeback motion shall be heard on July 13, 2017 (the
“Comeback Motion™).

GENERAL

63. THIS COURT ORDERS that the Sears Canada Entities or the Monitor may from time
to time apply to this Court for advice and directions in the discharge of its powers and duties

hereunder.

64. THIS COURT ORDERS that nothing in this Order shall prevent the Monitor from
acting as an interim receiver, a receiver, a receiver and manager, or a trustee in bankruptcy of the

Sears Canada Entities, the Business or the Property.

65. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States, to give
effect to this Order and to assist the Sears Canada Entities, the Monitor and their respective
agents in carrying out the terms of this Order. All courts, tribunals, regulatory and administrative

bodies are hereby respectfully requested to make such orders and to provide such assistance to
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Court File No. CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THURSDAY, THE 22N
DAY OF JUNE, 2017

IN THE MATTER OF THE COMPANIES’' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ELECTRIQUE INC., S.L.H. TRANSPORT INC., THE CUT INC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089
ONTARIO INC.,, 6988741 CANADA INC,, 10011711 CANADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA INC., AND 3339611
CANADA INC.

(each, an “Applicant”, and collectively, the “Applicants™)

AMENDED AND RESTATED INITIAL ORDER

THIS APPLICATION, made by the Applicants, pursuant to the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”), was heard this day at 330

University Avenue, Toronto, Ontario.

ON READING the affidavit of Billy Wong sworn June 22, 2017, and the Exhibits
thereto (collectively, the “Wong Affidavit”), and the pre-filing report dated June 22, 2017 of
FTI Consulting Canada Inc. (“FTI”), in its capacity as the proposed Monitor of the Applicants
(the “Pre-Filing Report”), and on hearing the submissions of counsel to the Applicants and

SearsConnect (the “Partnership”, and collectively with the Applicants, the “Sears Canada
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Entities™), counsel to the Board of Directors (the “Board of Directors”) of Sears Canada Inc.
(“SCI”) and the Special Committee of the Board of Directors (the “Special Committee”) of
SCI, counsel to FTI, counsel to Wells Fargo Capital Finance Corporation Canada (the “DIP
ABL Agent”), as administrative agent under the DIP ABL Credit Agreement (as defined herein),
and counsel to GACP Finance Co., LLC (the “DIP Term Agent”), as administrative agent under
the DIP Term Credit Agreement (as defined herein), Koskie Minsky LLP as counsel for Store
Calalogue Retiree Group, counsel for the Financial Services Commission of Ontario, and on

reading the consent of FTI to act as the Monitor.

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and the
Application Record is hereby abridged and validated so that this Application is properly
returnable today and hereby dispenses with further service thereof.

APPLICATION

2. THIS COURT ORDERS AND DECLARES that the Applicants are companies to
which the CCAA applies. Although not an Applicant, the Partnership shall enjoy the benefits of
the protections and authorizations provided by this Order.

PLAN OF ARRANGEMENT

3. THIS COURT ORDERS that the Applicants, individually or collectively, shall have the
authority to file and may, subject to further Order of this Court, file with this Court a plan of

compromise or arrangement (hereinafter referred to as the “Plan”).

POSSESSION OF PROPERTY AND OPERATIONS

4, THIS COURT ORDERS that the Sears Canada Entities shall remain in possession and
control of their respective current and future assets, undertakings and properties of every nature
and kind whatsoever, and wherever situate including all proceeds thereof (the “Property”). For
greater certainty, the “Property” includes all inventory, assets, undertakings and property of the
Sears Canada Entities in the possession or control of the Hometown Dealers (as defined in the

Wong Affidavit) and all inventory, assets, undertakings and property of the Sears Canada
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Entities in the possession or control of the Corbeil Franchisees (as defined in the Wong
Affidavit). Subject to further Order of this Court, the Sears Canada Entities shall continue to
carry on business in a manner consistent with the preservation of the value of their business (the
“Business”) and Property. The Sears Canada Entities shall each be authorized and empowered to
continue to retain and employ the employees, independent contractors, advisors, consultants,
agents, experts, accountants, counsel and such other persons (collectively, “Assistants™)
currently retained or employed by them, with liberty, subject to the terms of the Definitive
Documents (as defined herein) to retain such further Assistants, as they deem reasonably
necessary or desirable in the ordinary course of business or for the carrying out of the terms of
this Order.

5. THIS COURT ORDERS that the Sears Canada Entities shall be entitled to continue to
utilize the central cash management services currently in place as described in the Wong
Affidavit, or, with the consent of the Monitor, the DIP ABL Agent on behalf of the DIP ABL
Lenders (as defined herein) and the DIP Term Agent on behalf of the DIP Term Lenders (as
defined herein), replace it with another substantially similar central cash management services
(the “Cash Management System”) and that any present or future bank or other institution
providing the Cash Management System shall not be under any obligation whatsoever to inquire
into the propriety, validity or legality of any transfer, payment, collection or other action taken
under the Cash Management System, or as to the use or application by the Sears Canada Entities
of funds transferred, paid, collected or otherwise dealt with in the Cash Management System,
shall be entitled to provide the Cash Management System without any liability in respect thereof
to any Person (as hereinafter defined) other than the Sears Canada Entities, pursuant to the terms
of the documentation applicable to the Cash Management System, and shall be, in its capacity as
provider of the Cash Management System, an unaffected creditor under the Plan with regard to
any claims or expenses it may suffer or incur in connection with the provision of the Cash
Management System; provided, however, that no bank or other institution providing such Cash
Management System shall be obliged to extend any overdraft credit, on an aggregate net basis,
directly or indirectly in connection therewith and further provided that, to the extent any
overdraft occurs, on an aggregate net basis, the Sears Canada Entities shall make arrangements to
repay such overdraft forthwith.
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THIS COURT ORDERS that the Sears Canada Entities, subject to availability under,

and in accordance with the terms of the DIP Facilities (as defined herein) and the Definitive
Documents, and subject to further Order of this Court, shall be entitled but not required to pay

the following expenses whether incurred prior to, on or after this Order to the extent that such

expenses are incurred and payable by the Sears Canada Entities:

(a)

(b)

(©)

@

(e)

®

all outstanding and future wages, salaries, commissions, employee and retiree
benefits (including, without limitation, medical, dental, life insurance and similar
benefit plans or arrangements), pension benefits or contributions, vacation pay,
expenses, and director fees and expenses, payable on or after the date of this Order, in
each case incurred in the ordinary course of business and consistent with existing
compensation policies and arrangements (but not including termination or severance
payments), and all other payroll, pension and benefits processing and servicing

expenses;

all outstanding and future amounts owing to or in respect of Persons working as

independent contractors in connection with the Business;

all outstanding or future amounts owing in respect of customer rebates, refunds,

discounts or other amounts on account of similar customer programs or obligations;

all outstanding or future amounts related to honouring customer obligations, whether
existing before or after the date of this Order, including customer financing, product
warranties, pre-payments, deposits, gift cards, Sears Club programs (including
redemptions of Sears Club points) and other customer loyalty programs, offers and
benefits, in each case incurred in the ordinary course of business and consistent with

existing policies and procedures;

the fees and disbursements of any Assistants retained or employed by the Sears

Canada Entities at their standard rates and charges; and

with the consent of the Monitor, amounts owing for goods or services actually

supplied to the Sears Canada Entities prior to the date of this Order by:
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logistics or supply chain providers, including customs brokers and freight
forwarders, fuel providers, repair, maintenance and parts providers, and
security and armoured truck carriers, and including amounts payable in
respect of customs and duties for goods;

providers of information, internet, and other technology, including e-
commerce providers and related services;

providers of credit, debit and gift card processing related services; and

other third party suppliers up to a maximum aggregate amount of $25
million, if, in the opinion of the Sears Canada Entities, the supplier is
critical to the business and ongoing operations of the Sears Canada
Entities.

7. THIS COURT ORDERS that, except as otherwise provided to the contrary herein and
subject to the terms of the Definitive Documents, the Sears Canada Entities shall be entitled but

not required to pay all reasonable expenses incurred by them in carrying on the Business in the

ordinary course after this Order, and in carrying out the provisions of this Order and any other

Order of this Court, which expenses shall include, without limitation:

(a)  all expenses and capital expenditures reasonably necessary for the preservation of the

Property or the Business including, without limitation, payments on account of

insurance (including directors’ and officers’ insurance), maintenance (including

environmental remediation) and security services; and

(b) payment for goods or services actually supplied to the Sears Canada Entities
following the date of this Order.

8. THIS COURT ORDERS that the Sears Canada Entities shall remit, in accordance with

legal requirements, or pay:

(a) any statutory deemed trust amounts in favour of the Crown in right of Canada or of

any Province thereof or any other taxation authority which are required to be

deducted from the Sears Canada Entities’ employees’ wages, including, without

limitation, amounts in respect of (i) employment insurance, (ii) Canada Pension Plan,

(iit) Quebec Pension Plan, and (iv) income taxes;
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(b)  all goods and services taxes, harmonized sales taxes or other applicable sales taxes
(collectively, “Sales Taxes”) required to be remitted by the Sears Canada Entities in
connection with the sale of goods and services by the Sears Canada Entities, but only
where such Sales Taxes are accrued or collected after the date of this Order, or where
such Sales Taxes were accrued or collected prior to the date of this Order but not

required to be remitted until on or after the date of this Order;

(c) any amount payable to the Crown in right of Canada or of any Province thereof or
any political subdivision thereof or any other taxation authority in respect of
municipal realty, municipal business, workers’ compensation or other taxes,
assessments or levies of any nature or kind which are entitled at law to be paid in
priority to claims of secured creditors and which are attributable to or in respect of the

carrying on of the Business by the Sears Canada Entities; and

(d)  taxes under the Income Tax Act (Canada) or other relevant taxing statutes to the
extent that such taxing statutes give rise to statutory deemed trust amounts in favour
of the Crown in right of Canada or any Province thereof or any political subdivision

thereof or any other taxation authority.

9. THIS COURT ORDERS that, except as specifically permitted herein, the Sears Canada
Entities are hereby directed, until further Order of this Court: (a) to make no payments of
principal, interest thereon or otherwise on account of amounts owing by any one of the Sears
Canada Entities to any of their creditors as of this date; (b) to grant no security interests, trust,
liens, charges or encumbrances upon or in respect of any of the Property; and (c) to not grant
credit or incur liabilities except in the ordinary course of the Business or pursuant to this Order
or any further Order of this Court.

RESTRUCTURING

10. THIS COURT ORDERS that the Sears Canada Entities shall, subject to such
requirements as are imposed by the CCAA, and subject to the terms of the Definitive
Documents, have the right to:
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(@) permanently or temporarily cease, downsize or shut down any of their Business or
operations, and to dispose of redundant or non-material assets not exceeding $2
million in any one transaction or $5 million in the aggregate in any series of related
transactions, provided that, with respect to leased premises, the Sears Canada Entities
may, subject to the requirements of the CCAA and paragraphs 11 to 13 herein,
vacate, abandon or quit the whole (but not part of) and may permanently (but not
temporarily) cease, downsize or shut down any of their Business or operations in

respect of any leased premises;

(b) terminate the employment of such of its employees or temporarily lay off such of its

employees as the relevant Sears Canada Entity deems appropriate; and

(c) pursue all avenues of refinancing, restructuring, selling and reorganizing the Business
or Property, in whole or part, subject to prior approval of this Court being obtained

before any material refinancing, restructuring, sale or reorganization,

all of the foregoing to permit the Sears Canada Entities to proceed with an orderly restructuring
of the Sears Canada Entities and/or the Business (the “Restructuring”).

REAL PROPERTY LEASES

11. THIS COURT ORDERS that until a real property lease is disclaimed or resiliated in
accordance with the CCAA, the Sears Canada Entities shall pay, without duplication, all amounts
constituting rent or payable as rent under real property leases (including, for greater certainty,
common area maintenance charges, utilities and realty taxes and any other amounts payable to
the landlord under its lease, but for greater certainty, excluding accelerated rent or penalties, fees
or other charges arising as a result of the insolvency of any or all of the Sears Canada Entities or
the making of this Order) or as otherwise may be negotiated between the applicable Sears
Canada Entity and the landlord from time to time (“Rent”), for the period commencing from and
including the date of this Order, twice-monthly in equal payments on the first and fifteenth day
of each month, in advance (but not in arrears). On the date of the first of such payments, any
Rent relating to the period commencing from and including the date of this Order shall also be

paid.
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12  THIS COURT ORDERS that the Sears Canada Entities shall provide each of the
relevant landlords with notice of the relevant Sears Canada Entity’s intention to remove any
fixtures from any leased premises at least seven (7) days prior to the date of the intended
removal. The relevant landlord shall be entitled to have a representative present in the leased
premises to observe such removal and, if the landlord disputes the entitlement of a Sears Canada
Entity to remove any such fixture under the provisions of the lease, such fixture shall remain on
the premises and shall be dealt with as agreed between any applicable secured creditors, such
landlord and the relevant Sears Canada Entity, or by further Order of this Court upon application
by the Sears Canada Entities on at least two (2) days’ notice to such landlord and any such
secured creditors. If any of the Sears Canada Entities disclaims or resiliates the lease governing
such leased premises in accordance with Section 32 of the CCAA, it shall not be required to pay
Rent under such lease pending resolution of any such dispute (other than Rent payable for the
notice period provided for in Section 32(5) of the CCAA), and the disclaimer or resiliation of the
lease shall be without prejudice to the relevant Sears Canada Entity’s claim to the fixtures in

dispute.

13. THIS COURT ORDERS that if a notice of disclaimer or resiliation is delivered
pursuant to Section 32 of the CCAA by any of the Sears Canada Entities, then: (a) during the
notice period prior to the effective time of the disclaimer or resiliation, the landlord may show
the affected leased premises to prospective tenants during normal business hours, on giving the
relevant Sears Canada Entity and the Monitor 24 hours’ prior written notice; and (b) at the
effective time of the disclaimer or resiliation, the relevant landlord shall be entitled to take
possession of any such leased premises without waiver of or prejudice to any claims or rights
such landlord may have against the relevant Sears Canada Entity in respect of such lease or
leased premises, provided that nothing herein shall relieve such landlord of its obligation to

mitigate any damages claimed in connection therewith,

NO PROCEEDINGS AGAINST THE SEARS CANADA ENTITIES, THE BUSINESS OR
THE PROPERTY

14. THIS COURT ORDERS that until and including July 22, 2017, or such later date as
this Court may order (the “Stay Period”), no proceeding or enforcement process in any court or

tribunal (each, a “Proceeding”) shall be commenced or continued against or in respect of the
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Sears Canada Entities or the Monitor or their respective employees and representatives acting in
such capacities, or affecting the Business or the Property, except with the written consent of the
Sears Canada Entities and the Monitor, or with leave of this Court, and any and all Proceedings
currently under way against or in respect of the Sears Canada Entities or affecting the Business

or the Property are hereby stayed and suspended pending further Order of this Court.
NO EXERCISE OF RIGHTS OR REMEDIES

15. THIS COURT ORDERS that during the Stay Period, no Person having any agreements
or arrangements with the owners, operators, managers or landlords of commercial shopping
centres or other commercial properties (including retail, office and industrial (warehouse)
properties) in which there is located a store, office or warehouse owned or operated by the Sears
Canada Entities shall take any Proceedings or exercise any rights or remedies under such
agreements or arrangements that may arise upon and/or as a result of the making of this Order,
the insolvency of, or declarations of insolvency by, any or all of the Sears Canada Entities, or as
a result of any steps taken by the Sears Canada Entities pursuant to this Order and, without
limiting the generality of the foregoing, no Person shall terminate, accelerate, suspend, modify,
determine or cancel any such arrangement or agreement or be entitled to exercise any rights or

remedies in connection therewith.

16. THIS COURT ORDERS that during the Stay Period, no Person having any agreements
or arrangements with the Hometown Dealers or the Corbeil Franchisees shall take any
Proceedings or exercise any rights or remedies under such agreements or arrangements that may
arise upon and/or as a result of the making of this Order, the insolvency of, or declarations of
insolvency by, any or all of the Sears Canada Entities, or as a result of any steps taken by the
Sears Canada Entities pursuant to this Order and, without limiting the generality of the
foregoing, no Person shall terminate, accelerate, suspend, modify, determine or cance] any such
arrangement or agreement or be entitled to exercise any rights or remedies in connection

therewith.

17. THIS COURT ORDERS that during the Stay Period all rights and remedies, of any
individual, firm, corporation, governmental body or agency, or any other entities (all of the
foregoing, collectively being “Persons” and each being a “Person”) against or in respect of the

Sears Canada Entities or the Monitor or their respective employees and representatives acting in
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such capacities, or affecting the Business or the Property, are hereby stayed and suspended,
except with the written consent of the Sears Canada Entities and the Monitor, or leave of this
Court, provided that nothing in this Order shall: (a) empower the Sears Canada Entities to carry
on any business that the Sears Canada Entities are not lawfully entitled to carry on; (b) affect
such investigations, actions, suits or proceedings by a regulatory body as are permitted by
Section 11.1 of the CCAA; (c) prevent the filing of any registration to preserve or perfect a
security interest; (d) prevent the registration of a claim for lien; (e) prevent any holder of a valid
and enforceable right of first refusal, option to purchase or other similar right in respect of any
real property from being entitled to exercise all such rights; or (f) empower the Sears Canada
Entities to fail to comply with their obligations under leases (other than the payment of rent on a
twice-monthly basis, in accordance with paragraph 11 herein), operating agreements or similar

agreements for the period from and after the commencement of this proceeding.

NO INTERFERENCE WITH RIGHTS

18. THIS COURT ORDERS that during the Stay Period, no Person shall discontinue, fail to
honour, alter, interfere with, repudiate, terminate or cease to perform any right, renewal right,
contract, agreement, lease, sublease, licence or permit in favour of or held by the Sears Canada
Entities, except with the written consent of the Sears Canada Entities and the Monitor, or leave
of this Court. Without limiting the foregoing, no right, option, remedy, and/or exemption in
favour of the relevant Sears Canada Entity shall be or shall be deemed to be negated, suspended,
waived and/or terminated as a result of this Order.

CONTINUATION OF SERVICES

19. THIS COURT ORDERS that during the Stay Period, all Persons having oral or written
agreements with the Sears Canada Entities or statutory or regulatory mandates for the supply of
goods and/or services, including without limitation all trademark license and other intellectual
property, computer software, communication and other data services, centralized banking
services, payroll and benefit services, insurance, warranty services, transportation services,
freight services, security and armoured truck carrier services, utility, customs clearing,
warehouse and logistics services or other services to the Business or the Sears Canada Entities
are hereby restrained until further Order of this Court from discontinuing, altering, interfering

with or terminating the supply or license of such goods, services, trademarks and other
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intellectual property as may be required by the Sears Canada Entities, and that the Sears Canada
Entities shall be entitled to the continued use of the trademarks and other intellectual property
currently licensed to, used or owned by the Sears Canada Entities, premises, telephone numbers,
facsimile numbers, internet addresses and domain names, provided in each case that the normal
prices or charges for all such goods or services received after the date of this Order are paid by
the Sears Canada Entities in accordance with normal payment practices of the Sears Canada
Entities or such other practices as may be agreed upon by the supplier or service provider and
each of the Sears Canada Entities and the Monitor, or as may be ordered by this Court.

NON-DEROGATION OF RIGHTS

20. THIS COURT ORDERS that, notwithstanding anything else in this Order, no Person
shall be prohibited from requiring immediate payment for goods, services, use of leased or
licensed property or other valuable consideration provided on or after the date of this Order, nor
shall any Person be under any obligation on or after the date of this Order to advance or re-
advance any monies or otherwise extend any credit to the Sears Canada Entities. Nothing in this
Order shall derogate from the rights conferred and obligations imposed by the CCAA.

KEY EMPLOYEE RETENTION PLAN

2]1. THIS COURT ORDERS that the Key Employee Retention Plan (the “KERP”), as
described in the Wong Affidavit, is hereby approved and the Sears Canada Entities are
authorized to make payments contemplated thereunder in accordance with the terms and

conditions of the KERP.

22. THIS COURT ORDERS that the key employees referred to in the KERP (the “Key
Employees”) shall be entitled to the benefit of and are hereby granted the following charges on
the Property, which charges shall not exceed: (a) an aggregate amount of $4.6 million (the
“KERP Priority Charge”) to secure the first $4.6 million payable to the Key Employees under
the KERP; and (b) an aggregate amount of $4.6 million (the “KERP Subordinated Charge”) to
secure any other payments to the Key Employees under the KERP. The KERP Priority Charge
and the KERP Subordinated Charge shall have the priority set out in paragraphs 47, 48 and 50

hereof.
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APPROVAL OF FINANCIAL ADVISOR AGREEMENT

23. THIS COURT ORDERS that the agreement dated May 15, 2017 engaging BMO
Nesbitt Burns Inc. (the “Financial Advisor”) as financial advisor to SCI and attached as
Confidential Appendix C to the Pre-Filing Report (the “Financial Advisor Agreement”), and
the retention of the Financial Advisor under the terms thereof, is hereby ratified and approved
and SCI is authorized and directed nunc pro tunc to make the payments contemplated thereunder

in accordance with the terms and conditions of the Financial Advisor Agreement.

24. THIS COURT ORDERS that the Financial Advisor shall be entitled to the benefit of
and is hereby granted a charge (the “FA Charge™) on the Property, which charge shall not
exceed an aggregate amount of $3.3 million, as security for the fees and disbursements payable
under the Financial Advisor Agreement, both before and after the making of this Order in respect
of these proceedings. The FA Charge shall have the priority set out in paragraphs 47, 48 and 50

hereof.
PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

25. THIS COURT ORDERS that during the Stay Period, and except as permitted by
subsection 11.03(2) of the CCAA, no Proceeding may be commenced or continued against any
of the former, current or future directors or officers of thé. Sears Canada Entities with respect to
any claim against the directors or officers that arose before the date hereof and that relates to any
obligations of the Sears Canada Entities whereby the directors or officers are alleged under any
law to be liable in their capacity as directors or officers for the payment or performance of such
obligations, until a compromise or arrangement in respect of the Sears Canada Entities, if one is

filed, is sanctioned by this Court or is refused by the creditors of the Sears Canada Entities or this
Court.

DIRECTORS’ AND OFFICERS’ INDEMNIFICATION AND CHARGE

26. THIS COURT ORDERS that the Sears Canada Entities shall jointly and severally
indemnify their directors and officers against obligations and liabilities that they may incur as
directors or officers of the Sears Canada Entities after the commencement of the within

proceedings, except to the extent that, with respect to any officer or director, the obligation or
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liability was incurred as a result of the director’s or officer’s gross negligence or wilful

misconduct,

27. THIS COURT ORDERS that the directors and officers of the Sears Canada Entities
shall be entitled to the benefit of and are hereby granted the following charges on the Property,
which charges shall not exceed: (a) an aggregate amount of $44 million (the “Directors’
Priority Charge”); and (b) an aggregate amount of $19.5 million (the “Directors’
Subordinated Charge”), respectively, and in each case, as security for the indemnity provided
in paragraph 26 of this Order. The Directors’ Priority Charge and the Directors’ Subordinated
Charge shall have the priority set out in paragraphs 47, 48 and 50 bereof.

28. THIS COURT ORDERS that, notwithstanding any language in any applicable
insurance policy to the contrary: (a) no insurer shall be entitled to be subrogated to or claim the
benefit of the Directors’ Priority Charge and the Directors’ Subordinated Charge; and (b) the
Sears Canada Entities’ directors and officers shall only be entitled to the benefit of the Directors’
Priority Charge and the Directors’ Subordinated Charge to the extent that they do not have
coverage under any directors’ and officers’ insurance policy, or to the extent that such coverage

is insufficient to pay amounts indemnified in accordance with paragraph 26 of this Order.

APPOINTMENT OF MONITOR

29. THIS COURT ORDERS that FTI is hereby appointed pursuant to the CCAA as the
Monitor, an officer of this Court, to monitor the Business and financial affairs of the Sears
Canada Entities with the powers and obligations set out in the CCAA or set forth herein and that
the Sears Canada Entities and their shareholders, officers, directors, and Assistants shall advise
the Monitor of all material steps taken by the Sears Canada Entities pursuant to this Order, and
shall co-operate fully with the Monitor in the exercise of its powers and discharge of its
obligations and provide the Monitor with the assistance that is necessary to enable the Monitor to

adequately carry out the Monitor’s functions.

30. THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and
obligations under the CCAA, is hereby directed and empowered to:

(a) monitor the Sears Canada Entities’ receipts and disbursements;
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liaise with the Sears Canada Entities and the Assistants and, if determined by the
Monitor to be necessary, the Hometown Dealers and Corbeil Franchisees, with
respect to all matters relating to the Property, the Business, the Restructuring and

such other matters as may be relevant to the proceedings herein;

report to this Court at such times and intervals as the Monitor may deem appropriate
with respect to matters relating to the Property, the Business, the Restructuring and

such other matters as may be relevant to the proceedings herein;

assist the Sears Canada Entities, to the extent required by the Sears Canada Entities,
in their dissemination of financial and other information to the DIP ABL Agent, the
DIP ABL Lenders, the DIP Term Agent, the DIP Term Lenders and each of their
respective counse] and financial advisors, pursuant to and in accordance with the

Definitive Documents;

advise the Sears Canada Entities in their preparation of the Sears Canada Entities’
cash flow statements and any reporting required by the Definitive Documents, which
information shall be reviewed with the Monitor and delivered to the DIP ABL Agent,
the DIP ABL Lenders, the DIP Term Agent, the DIP Term Lenders and each of their
respective counsel and financial advisors, pursuant to and in accordance with the

Definitive Documents;

advise the Sears Canada Entities in their development of the Plan and any

amendments to the Plan;

assist the Sears Canada Entities, to the extent required by the Sears Canada Entities,
with the holding and administering of creditors’ or shareholders’ meetings for voting

on the Plan;

have full and complete access to the Property (including any Property in the
possession of the Hometown Dealers and the Corbeil Franchisees), including the
premises, books, records, data, including data in electronic form, and other financial

documents of the Sears Canada Entities, to the extent that is necessary to adequately
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assess the Business and the Sears Canada Entities’ financial affairs or to perform its

duties arising under this Order;

6] be at liberty to engage independent legal counsel or such other persons as the Monitor
deems necessary or advisable respecting the exercise of its powers and performance

of its obligations under this Order;

§)) assist the Sears Canada Entities, to the extent required by the Sears Canada Entities,
with any matters relating to any foreign proceeding commenced in relation to any of
the Sears Canada Entities, including retaining independent legal counsel, agents,
experts, accountants, or such other persons as the Monitor deems necessary or

desirable respecting the exercise of this power; and

(k)  perform such other duties as are required by this Order or by this Court from time to
time.

31. THIS COURT ORDERS that the Monitor shall not take possession of the Property and
shall take no part whatsoever in the management or supervision of the management of the
Business and shall not, by fulfilling its obligations hereunder, be deemed to have taken or

maintained possession or control of the Business or Property, or any part thereof.

32. THIS COURT ORDERS that nothing herein contained shall require the Monitor to
occupy or to take control, care, charge, possession or management (separately and/or
collectively, “Possession”) of any of the Property that might be environmentally contaminated,
might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release
or deposit of a substance contrary to any federal, provincial or other law respecting the
protection, conservation, enhancement, remediation or rehabilitation of the environment or
relating to the disposal of waste or other contamination including, without limitation, the
Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario
Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations
thereunder (the “Environmental Legislation™), provided however that nothing herein shall
exempt the Monitor from any duty to report or make disclosure imposed by applicable
Environmental Legislation. The Monitor shall not, as a result of this Order or anything done in

pursuance of the Monitor’s duties and powers under this Order, be deemed to be in Possession of
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any of the Property within the meaning of any Environmental Legislation, unless it is actually in

possession.

33. THIS COURT ORDERS that the Monitor shall provide any creditor of the Sears
Canada Entities, the DIP ABL Agent, the DIP ABL Lenders, the DIP Term Agent and the DIP
Term Lenders with information provided by the Sears Canada Entities in response to reasonable
requests for information made in writing by such creditor addressed to the Monitor. The Monitor
shall not have any responsibility or liability with respect to the information disseminated by it
pursuant to this paragraph. In the case of information that the Monitor has been advised by the
Sears Canada Entities is confidential, the Monitor shall not provide such information to creditors
unless otherwise directed by this Court or on such terms as the Monitor and the Sears Canada
Entities may agree.

34. THIS COURT ORDERS that, in addition to the rights and protections afforded the
Monitor under the CCAA or as an officer of this Court, the Monitor shall incur no liability or
obligation as a result of its appointment or the carrying out of the provisions of this Order, save
and except for any gross negligence or wilful misconduct on its part. Nothing in this Order shall
derogate from the protections afforded the Monitor by the CCAA or any applicable legislation.

35. THIS COURT ORDERS that the Monitor, counsel to the Monitor, counsel to the Sears
Canada Entities and counsel to the Board of Directors and the Special Committee shall be paid
their reasonable fees and disbursements, in each case at their standard rates and charges, whether
incurred prior to or subsequent to the date of this Order, by the Sears Canada Entities as part of
the costs of these proceedings. The Sears Canada Entities are hereby authorized and directed to
pay the accounts of the Monitor, counsel to the Monitor, counsel to the Sears Canada Entities
and counsel to the Board of Directors and the Special Committee on a weekly basis and, in
addition, the Sears Canada Entities are hereby authorized to pay to the Monitor, counsel to the
Monitor, counsel to the Sears Canada Entities and counsel to the Board of Directors and the
Special Committee, retainers in the aggregate amount of $700,000, to be held by them as security

for payment of their respective fees and disbursements outstanding from time to time.

36. THIS COURT ORDERS that the Monitor and its legal counsel shall pass their accounts
from time to time, and for this purpose the accounts of the Monitor and its legal counsel are

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.
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37. THIS COURT ORDERS that the Monitor, counsel to the Monitor, counsel to the Sears
Canada Entities and counsel to the Board of Directors and the Special Committee shall be
entitled to the benefit of and are hereby granted a charge (the “Administration Charge”) on the
Property, which charge shall not exceed an aggregate amount of $5 million, as security for their
professional fees and disbursements incurred at their respective standard rates and charges, both
before and after the making of this Order in respect of these proceedings. The Administration
Churge shall have the priority set out in paragraphs 47, 48 and 50 hereof.

DIP FINANCING

38. THIS COURT ORDERS that the Sears Canada Entities are hereby authorized and

empowered to obtain and borrow or guarantee, as applicable, on a joint and several basis, under:

(a)  the Senior Secured Superpriority Debtor-in-Possession Amended and Restated Credit
Agreement dated as of June 22, 2017 and attached to the Wong Affidavit as Exhibit
K, among the Sears Canada Entities, the DIP ABL Agent and the lenders from time to
time party thereto (the “DIP ABL Lenders”) (as may be amended, restated,
supplemented and/or modified, subject to approval of this Court in respect of any
amendment that the Monitor determines to be material, the “DIP ABL Credit
Agreement”), in order to finance the Sears Canada Entities’ working capital
requirements and other general corporate purposes and capital expenditures, all in
accordance with the Definitive Documents, provided that borrowings under DIP ABL
Credit Agreement shall not exceed $300 million unless permitted by further Order of
this Court (the “DIP ABL Credit Facility”); and

(b)  the Senior Secured Superpriority Credit Agreement dated as of June 22, 2017 and
attached to the Wong Affidavit as Exhibit K, among the Sears Canada Entities, the
DIP Term Agent and the lenders from time to time party thereto (the “DIP Term
Lenders”) (as may be amended, restated, supplemented and/or modified, subject to
approval of this Court in respect of any amendment that the Monitor determines to be
material, the “DIP Term Credit Agreement”), in order to finance the Sears Canada
Entities’ working capital requirements and other general corporate purposes and
capital expenditures, all in accordance with the Definitive Documents, provided that
borrowings under the DIP Term Credit Agreement shall not exceed $150 million
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unless permitted by further Order of this Court (the “DIP Term Credit Facility”, and
together with the DIP ABL Credit Facility, the “DIP Facilities”).

39. THIS COURT ORDERS that the DIP Facilities shall be on the terms and subject to the
conditions set forth in the DIP ABL Credit Agreement, the DIP Term Credit Agreement and the
other Definitive Documents.

40. THIS COURT ORDERS that the Sears Canada Entities are hereby authorized and
empowered to execute and deliver the DIP ABL Credit Agreement, the DIP Term Credit
Agreement and such mortgages, charges, hypothecs and security documents, guarantees and
other definitive documents (collectively, and including any schedules (as amended and updated
from time to time) thereto, the “Definitive Documents™), as are contemplated by the DIP ABL
Credit Agreement and the DIP Term Credit Agreement or as may be reasonably required by the
DIP ABL Agent on behalf of the DIP ABL Lenders and the DIP Term Agent on behalf of the
DIP Term Lenders pursuant to the terms thereof, as applicable, and the Sears Canada Entities are
hereby authorized and directed to pay and perform all of its indebtedness, interest, fees, liabilities
and obligations to the DIP ABL Agent, the DIP ABL Lenders, the DIP Term Agent and the DIP
Term Lenders under and pursuant to the Definitive Documents as and when the same become

due and are to be performed, notwithstanding any other provision of this Order.

41. THIS COURT ORDERS that the DIP ABL Agent and the DIP ABL Lenders shall be
entitled to the benefit of and are hereby granted a charge (the “DIP ABL Lenders’ Charge”) on
the Property as security for any and all Obligations (as defined in the DIP ABL Credit
Agreement) other than the Prepetition Obligations (as defined in the DIP ABL Credit
Agreement) (including on account of principal, interest, fees, expenses and other liabilities, and
the aggregate of all such obligations, the “DIP ABL Obligations”), which DIP ABL Lenders’
Charge shall be in the aggregate amount of the DIP ABL Obligations outstanding at any given
time under the DIP ABL Credit Agreement. The DIP ABL Lenders’ Charge shall not secure an
obligation that exists before this Order is made. The DIP ABL Lenders’ Charge shall have the
priority set out in paragraphs 47, 48 and 50 hereof.

42.  THIS COURT ORDERS that the DIP Term Agent and the DIP Term Lenders shall be
entitled to the benefit of and are hereby granted a charge (the “DIP Term Lenders’ Charge”) on
the Property as security for any and all Obligations (as defined in DIP Term Credit Agreement)
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(including on account of principal, interest, fees, expenses and other liabilities, and the aggregate
of all such obligations, the “DIP Term Obligations”), which DIP Term Lenders’ Charge shall
be in the aggregate amount of the DIP Term Obligations outstanding at any given time under the
DIP Term Credit Agreement. The DIP Term Lenders’ Charge shall not secure an obligation that
exists before this Order is made. The DIP Term Lenders’ Charge shall have the priority set out in
paragraphs 47, 48 and 50 hereof.

43.

[Intentionally deleted.]

44. THIS COURT ORDERS that, notwithstanding any other provision of this Order:

@

()

©)

the DIP ABL Agent on behalf of the DIP ABL Lenders, as applicable, may take such
steps from time to time as they may deem necessary or appropriate to file, register,
record or perfect the DIP ABL Lenders’ Charge, the DIP ABL Credit Agreement or
any of the other Definitive Documents;

the DIP Term Agent on behalf of the DIP Term Lenders, as applicable, may take such
steps from time to time as they may deem necessary or appropriate to file, register,
record or perfect the DIP Term Lenders’ Charge, the DIP Term Credit Agreement or

any of the other Definitive Documents;

upon the occurrence of an event of default under the DIP ABL Credit Agreement, the
other related Definitive Documents or the DIP ABL Lenders’ Charge, the DIP ABL
Agent and the DIP ABL Lenders, as applicable, may, subject to the provisions of the
DIP ABL Credit Agreement with respect to the giving of notice or otherwise, and in
accordance with the DIP ABL Credit Agreement, the other related Definitive
Documents and the DIP ABL Lenders’ Charge, as applicable, cease making advances
to the Sears Canada Entities, make demand, accelerate payment and give other
notices; provided that, the DIP ABL Agent and the DIP ABL Lenders must apply to
this Court on seven (7) days’ prior written notice (which may include the service of
materials in connection with such an application to this Court) to the Sears Canada
Entities, the DIP Term Agent, the DIP Term Lenders and the Monitor, to enforce
against or exercise any other rights and remedies with respect to the Sears Canada

Entities or any of the Property (including to set off and/or consolidate any amounts
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owing by the DIP ABL Agent and the DIP ABL Lenders to the Sears Canada Entities
against the obligations of the Sears Canada Entities to the DIP ABL Agent and the
DIP ABL Lenders under the DIP ABL Credit Agreement, the other related Definitive
Documents or the DIP ABL Lenders’ Charge), to appoint a receiver, receiver and
manager or interim receiver, or to seek a bankruptcy order against the Sears Canada

Entities and to appoint a trustee in bankruptcy of the Sears Canada Entities;

upon the occurrence of an event of default under the DIP Term Credit Agreement, the
other related Definitive Documents or the DIP Term Lenders’ Charge, the DIP Term
Agent and the DIP Term Lenders, as applicable, may, subject to the provisions of the
DIP Term Credit Agreement with respect to the giving of notice or otherwise, and in
accordance with the DIP Term Credit Agreement, the other related Definitive
Documents and the DIP Term Lenders’ Charge, as applicable, cease making advances
to the Sears Canada Entities, make demand, accelerate payment and give other
notices; provided that, the DIP Term Agent and the DIP Term Lenders must apply to
this Court on seven (7) days’ prior written notice (which may include the service of
materials in connection with such an application to this Court) to the Sears Canada
Entities, the DIP ABL Agent, the DIP ABL Lenders and the Monitor, to enforce
against or exercise any other rights and remedies with respect to the Sears Canada
Entities or any of the Property (including to set off and/or consolidate any amounts
owing by the DIP Term Agent and the DIP Term Lenders to the Sears Canada
Entities against the obligations of the Sears Canada Entities to the DIP Term Agent
and the DIP Term Lenders under the DIP Term Credit Agreement, the other related
Definitive Documents or the DIP Term Lenders’ Charge), to appoint a receiver,
receiver and manager or interim receiver, or to seek a bankruptcy order against the
Sears Canada Entities and to appoint a trustee in bankruptcy of the Sears Canada
Entities; and

the foregoing rights and remedies of the DIP ABL Agent, the DIP ABL Lenders, the
DIP Term Agent and the DIP Term Lenders shall be enforceable against any trustee
in bankruptcy, interim receiver, receiver or receiver and manager of the Sears Canada

Entities or the Property.

77



-21-

45. THIS COURT ORDERS AND DECLARES that the DIP ABL Agent, the DIP ABL
Lenders, the DIP Term Agent and the DIP Term Lenders shall be treated as unaffected in any
plan of arrangement or compromise filed by the Sears Canada Entities or any of them under the
CCAA, or any proposal filed by the Sears Canada Entities or any of them under the Bankruptcy
and Insolvency Act of Canada (the “BIA”), with respect to any advances made under the DIP
ABL Credit Agreement, the DIP Term Credit Agreement and the other Definitive Documents.

46. THIS COURT ORDERS AND DECLARES that this Order is subject to provisional
execution and that if any of the provisions of this Order in connection with the DIP ABL Credit
Agreement, the DIP Term Credit Agreement, the other Definitive Documents, the DIP ABL
Lenders’ Charge or the DIP Term Lenders’ Charge shall subsequently be stayed, modified,
varied, amended, reversed or vacated in whole or in part (collectively, a “Variation”) whether
by subsequent order of this Court on or pending an appeal from this Order, such Variation shall
not in any way impair, limit or lessen the priority, protections, rights or remedies of the DIP ABL
Agent, the DIP ABL Lenders, the DIP Term Agent and the DIP Term Lenders whether under
this Order (as made prior to the Variation), under the DIP ABL Credit Agreement, the DIP Term
Credit Agreement and the other Definitive Documents, with respect to any advances made prior
to the DIP ABL Agent, the DIP ABL Lenders, the DIP Term Agent or the DIP Term Lenders
being given notice of the Variation and the DIP ABL Agent, the DIP ABL Lenders, the DIP
Term Agent and the DIP Term Lenders shall be entitled to rely on this Order as issued
(including, without limitation, the DIP ABL Lenders’ Charge and the DIP Term Lenders’

Charge) for all advances so made.
VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

47. THIS COURT ORDERS that the priorities of the Administration Charge, the FA
Charge, the DIP ABL Lenders’ Charge, the DIP Term Lenders’ Charge, the Directors’ Priority
Charge, the Directors’ Subordinated Charge, the KERP Priority Charge and the KERP
Subordinated Charge (collectively, the “Charges”), as among them, with respect to ABL Priority
Collateral (as defined in the Intercreditor Agreement dated March 20, 2017 and attached as
Exhibit J to the Wong Affidavit) shall be as follows:

First — Administration Charge, to the maximum amount of $5 million, and the FA

Charge, to the maximum amount of $3.3 million, on a pari passu basis;
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Second — KERP Priority Charge, to the maximum amount of $4.6 million;
Third — Directors’ Priority Charge, to the maximum amount of $44 million;

Fourth — DIP ABL Lenders’ Charge, to the maximum amount of the quantum of
the DIP ABL Obligations at the relevant time;

Fifth — the DIP Term Lenders’ Charge, to the maximum amount of the quantum
of the DIP Term Obligations at the relevant time;

Sixth — KERP Subordinated Charge, to the maximum amount of $4.6 million; and

Seventh — the Directors’ Subordinated Charge, to the maximum amount of $19.5

million.

48. THIS COURT ORDERS that the priorities of the Charges as among them, with respect
to all Property other than the ABL Priority Collateral shall be as follows:

First — Administration Charge, to the maximum amount of $5 million, and the FA

Charge, to the maximum amount of $3.3 million, on a pari passu basis;
Second — KERP Priority Charge, to the maximum amount of $4.6 million;
Third — Directors’ Priority Charge, to the maximum amount of $44 million;

Fourth — DIP Term Lenders’ Charge, to the maximum amount of the quantum of
the DIP Term Obligations at the relevant time;

Fifth - DIP ABL Lenders’ Charge, to the maximum amount of the quantum of the
DIP ABL Obligations at the relevant time;

Sixth — KERP Subordinated Charge, to the maximum amount of $4.6 million; and

Seventh — the Directors’ Subordinated Charge, to the maximum amount of $19.5

million.

49. THIS COURT ORDERS that the filing, registration or perfection of the Charges shall
not be required, and that the Charges shall be valid and enforceable for all purposes, including as
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against any right, title or interest filed, registered, recorded or perfected subsequent to the
Charges coming into existence, notwithstanding any such failure to file, register, record or

perfect.

50. THIS COURT ORDERS that each of the Charges shall constitute a charge on the
Property, and such Charges shall rank in priority to all other security interests, trusts (including
constructive trusts), liens, charges and encumbrances, claims of secured creditors, statutory or
otherwise (including without limitation any deemed trust that may be created under the Ontario
Pension Benefits Act) (collectively, “Encumbrances”) other than (a) any Person with a properly
perfected purchase money security interest under the Personal Property Security Act (Ontario) or
such other applicable provincial legislation that has not been served with notice of this Order;

and (b) statutory super-priority deemed trusts and liens for unpaid employee source deductions.

51. THIS COURT ORDERS that except as otherwise expressly provided for herein, or as
may be approved by this Court, the Sears Canada Entities shall not grant any Encumbrances over
any of the Property that rank in priority to, or pari passu with, any of the Charges, unless the
Sears Canada Entities also obtain the prior written consent of the Monitor, the DIP ABL Agent
on behalf of the DIP ABL Lenders, the DIP Term Agent on behalf of the DIP Term Lenders and
the other beneficiaries of affected Charges, or further Order of this Court.

52. THIS COURT ORDERS that the Charges, the DIP ABL Credit Agreement, the DIP
Term Credit Agreement, and the other Definitive Documents shall not be rendered invalid or
unenforceable and the rights and remedies of the chargees entitled to the benefit of the Charges
(collectively, the “Chargees”) thereunder shall not otherwise be limited or impaired in any way
by: (a) the pendency of these proceedings and the declarations of insolvency made herein; (b)
any application(s) for bankruptcy order(s) issued pursuant to BIA, or any bankruptcy order made
pursuant to such applications; (c) the filing of any assignments for the general benefit of
creditors made pursuant to the BIA; (d) the provisions of any federal or provincial statutes; or (€)
any negative covenants, prohibitions or other similar provisions with respect to borrowings,
incurring debt or the creation of Encumbrances, contained in any existing loan documents, lease,
sublease, offer to lease or other agreement (collectively, an “Agreement”) that binds the Sears

Canada Entities, and notwithstanding any provision to the contrary in any Agreement:
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(i)  neither the creation of the Charges nor the execution, delivery, perfection,
registration or performance of the DIP ABL Credit Agreement, the DIP
Term Credit Agreement or the other Definitive Documents shall create or
be deemed to constitute a breach by the Sears Canada Entities of any
Agreement to which it is a party;

(ii)  none of the Chargees shall have any liability to any Person whatsoever as
a result of any breach of any Agreement caused by or resulting from the
Sears Canada Entities entering into the DIP ABL Credit Agreement and
the DIP Term Credit Agreement, the creation of the Charges, or the
execution, delivery or performance of the other Definitive Documents; and

(iii)  the payments made by the Sears Canada Entities pursuant to this Order,
the DIP ABL Credit Agreement, the DIP Term Credit Agreement or the
other Definitive Documents, and the granting of the Charges, do not and
will not constitute preferences, fraudulent conveyances, transfers at
undervalue, oppressive conduct, or other challengeable or voidable
transactions under any applicable law.

53. THIS COURT ORDERS that any Charge created by this Order over leases of real
property in Canada shall only be a Charge in the relevant Sears Canada Entity’s interest in such
real property leases.

54. THIS COURT ORDERS that, notwithstanding any other provision of this Order, the
L/C Collateral Account (as defined in the DIP ABL Credit Agreement) shall be deemed to be
subject to a lien, security, charge and security interest in favour of the DIP ABL Agent solely for
the reimbursement obligation of SCI related to the letters of credit issued under the Wells Fargo
Credit Agreement which remain undrawn from and after the Comeback Motion (as defined
herein). The Charges as they may attach to the L/C Collateral Account, including by operation of
law or otherwise: (a) shall rank junior in priority to the lien, security, charge and security interest
in favour of the DIP ABL Agent in respect of the L/C Collateral Account; and (b) shall attach to
the L/C Collateral Account only to the extent of the rights, if any, of any Sears Canada Entity to
the return of any cash from the L/C Collateral Account in accordance with the DIP ABL Credit

Agreement.
CORPORATE MATTERS

55. THIS COURT ORDERS that SCI be and is hereby relieved of any obligation to call and
hold an annual meeting of its shareholders until further Order of this Court.
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56. THIS COURT ORDERS that SCI be and is hereby relieved of any obligation to appoint
any new directors until further Order of this Court.

SERVICE AND NOTICE

57. THIS COURT ORDERS that the Monitor shall: (a) without delay, publish in The Globe
and Mail (National Edition) and La Presse a notice containing the information prescribed under
the CCAA; and (b) within five days after the date of this Order, (i) make this Order publicly
available in the manner prescribed under the CCAA, (ii) send or cause to be sent, in the
prescribed manner, a notice to every known creditor who has a claim against the Sears Canada
Entities of more than $1,000 (excluding individual employees, former employees with pension
and/or retirement savings plan entitlements, and retirees and other beneficiaries who have
entitlements under any pension or retirement savings plans), and (iii) prepare a list showing the
names and addresses of those creditors and the estimated amounts of those claims, and make it
publicly available in the prescribed manner, all in accordance with Section 23(1)(a) of the CCAA
and the regulations made thereunder, provided that the Monitor shall not make the claims, names

and addresses of the individuals who are creditors publicly available.

58. THIS COURT ORDERS that the Monitor shall create, maintain and update as
necessary a list of all Persons appearing in person or by counsel in this proceeding (the “Service
List”). The Monitor shall post the Service List, as may be updated from time to time, on the
Monitor’s Website (as defined herein) as part of the public materials to be made available
thereon in relation to this proceeding. Notwithstanding the foregoing, the Monitor shall have no

liability in respect of the accuracy of or the timeliness of making any changes to the Service List.

59. THIS COURT ORDERS that any employee of any of the Sears Canada Entities that
receives a notice of termination from any of the Sears Canada Entities shall be deemed to have
received such notice of termination by no more than the seventh day following the date such
notice of termination is delivered, if such notice of termination is sent by ordinary mail, courier

or registered mail.

60. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the
“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of

documents made in accordance with the Protocol (which can be found on the Commercial List
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website at
commercial/) shall be valid and effective service. Subject to Rule 17.05, this Order shall
constitute an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure.
Subject to Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service
of documents in accordance with the Protocol will be effective on transmission. This Court
further orders that a Case Website shall be established in accordance with the Protocol with the
following URL: cfcanada.fticonsulting.com/searscanada (the “Monitor’s Website”).

61. THIS COURT ORDERS that if the service or distribution of documents in accordance
with the Protocol is not practicable, the Sears Canada Entities and the Monitor are at liberty to
serve or distribute this Order, any other materials and orders in these proceedings, any notices or
other correspondence, by forwarding true copies thereof by prepaid ordinary mail, courier,
personal delivery or electronic transmission to the Sears Canada Entities’ creditors or other
interested parties at their respective addresses as last shown on the records of the Sears Canada
Entities and that any such service or distribution by courier, personal delivery or electronic
transmission shall be deemed to be received on the next business day following the date of

forwarding thereof, or if sent by ordinary mail, on the third business day after mailing.

62. THIS COURT ORDERS that the Applicants, the Monitor, the Financial Advisor, the
DIP Term Agent on behalf of the DIP Term Lenders and the DIP ABL Agent on behalf of the
DIP ABL Lenders, and their respective counsel are at liberty to serve or distribute this Order, any
other materials and orders as may be reasonably required in these proceedings, including any
notices, or other correspondence, by forwarding true copies thereof by electronic message to the
Applicants’ creditors or other interested parties and their advisors. For greater certainty, any such
distribution or service shall be deemed to be in satisfaction of a legal or juridical obligation, and
notice requirements within the meaning of clause 3(c) of the Electronic Commerce Protection
Regulations, Reg. 81000-2-175 (SOR/DORS).

COMEBACK MOTION

63. THIS COURT ORDERS that the comeback motion shall be heard on July 13, 2017 (the

“Comeback Motion™).
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GENERAL

64. THIS COURT ORDERS that the Sears Canada Entities or the Monitor may from time
to time apply to this Court for advice and directions in the discharge of its powers and duties

hereunder.

65. THIS COURT ORDERS that nothing in this Order shall prevent the Monitor from
acting as an interim receiver, a receiver, a receiver and manager, or a trustee in bankruptcy of the

Sears Canada Entities, the Business or the Property.

66. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States, to give
effect to this Order and to assist the Sears Canada Entities, the Monitor and their respective
agents in carrying out the terms of this Order. All courts, tribunals, regulatory and administrative
bodies are hereby respectfully requested to make such orders and to provide such assistance to
the Sears Canada Entities and to the Monitor, as an officer of this Court, as may be necessary or
desirable to give effect to this Order, to grant representative status to the Monitor in any foreign
proceeding, or to assist the Sears Canada Entities and the Monitor and their respective agents in

carrying out the terms of this Order.

67. THIS COURT ORDERS that each of the Applicants and the Monitor be at liberty and
are hereby authorized and empowered to apply to any court, tribunal, regulatory or
administrative body, wherever located, for the recognition of this Order and for assistance in
carrying out the terms of this Order, and that the Monitor is authorized and empowered to act as
a representative in respect of the within proceedings for the purpose of having these proceedings
recognized in a jurisdiction outside Canada, including acting as the foreign representative of the
Applicants to apply to the United States Bankruptcy Court for relief pursuant to Chapter 15 of
the United States Banloruptcy Code, 11 U.S.C. §§ 101-1515, as amended, and to act as foreign
representative in respect of any such proceedings and any ancillary relief in respect thereto, and

to take such other steps as may be authorized by the Court.

68. THIS COURT ORDERS that any interested party (including the Sears Canada Entities
and the Monitor) may apply to this Court to vary or amend this Order at the Comeback Motion
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on not less than seven (7) calendar days’ notice to any other party or parties likely to be affected
by the order sought or upon such other notice, if any, as this Court may order.

69. THIS COURT ORDERS that Confidential Appendix B and Confidential Appendix C to
the Pre-Filing Report shall be and are hereby sealed, kept confidential and shall not form part of
the public record pending further Order of this Court.

70. THIS COURT ORDERS that this Order and all of its provisions are effective as of
12:01 a.m. Eastern Standard/Daylight Time on the date of this Order.
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IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT
ACT,R.S.C. 1985, c. C-36, AS AMENDED
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SEARS CANADA INC., CORBEIL ELECTRIQUE INC,, S.L.H. TRANSPORT INC., THE
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CHART OF 22 GAP LOCATIONS
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LOCATION LANDLORD TENANT
Halifax Shopping OPB Realty Inc. Gap (Canada) Inc. o/a
Centre, “Banana Republic”
Halifax, Nova Scotia
Erin Mills Town OPB (EMTC) Inc. Gap (Canada) Inc.
Centre, Mississauga,

Ontario

Quinte Mall, Quinte Mall Limited Old Navy (Canada) Inc.
Belleville, Ontario

Erin Mills Town OPB (EMTC) Inc. Old Navy (Canada) Inc.
Centre,

Mississauga, Ontario

Park Place Shopping Park Place Mall Holdings Old Navy (Canada) Inc.
Centre, Lethbridge, Inc.

Alberta

Cornwall Centre, Cornwall Centre Inc. Gap (Canada) Inc. o/a
Regina, “Gap/Gap Kids”
Saskatchewan

Landsdowne Place, Landsdowne Mall Inc. Gap (Canada) Inc. o/a
Peterborough, “Gap Factory Store”
Ontario

Stone Road Mall, Stone Road Mall Holdings 0Old Navy (Canada) Inc.
Guelph, Ontario Inc., Limited




CHART OF 22 GAP LOCATIONS
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Pen Centre, OPB Realty Inc. Old Navy (Canada) Inc.
St. Catharines,

Ontario

Landsdowne Place, Landsdowne Mall Inc. Old Navy (Canada) Inc.
Peterborough, o/a “Old Navy”
Ontario

Mapleview Shopping Canapen (Halton) Limited Gap (Canada) Inc. o/a
Centre, Burlington, and Ivanhoe Cambridge II “Gap

Ontario Inc.

Mapleview Shopping Canapen (Halton) Limited Gap (Canada) Inc. o/a
Centre, Burlington, and Ivanhoe Cambridge II “Gap Kids/Baby”
Ontario Inc.

Metropolis at Ivanhoe Cambridge II Inc. Gap (Canada) Inc. o/a
Metrotown, “Banana Republic”
Burnaby, British

Columbia

Metropolis at Ivanhoe Cambridge II Inc. Gap (Canada) Inc. o/a
Metrotown, “Gap”

Burnaby, British

Columbia

Oshawa Centre, Oshawa Centre Holdings Gap (Canada) Inc. o/a
Oshawa, Ontario Inc. “Gap” and “Gap Kids”

Oshawa Centre,

Oshawa Centre Holdings

Old Navy (Canada) Inc.




CHART OF 22 GAP LOCATIONS
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Oshawa, Ontario Inc.

Southgate Centre, Ivanhoe Cambridge II Inc. Gap (Canada) Inc. o/a
Edmonton, Alberta “Banana Republic”
Southgate Centre, Ivanhoe Cambridge II Inc. Gap (Canada) Inc. o/a
Edmonton, Alberta “Gap”

Northgate Shopping Hoopp Realty Inc. Gap (Canada) Inc. o/a
Centre, North Bay, “Gap”

Ontario

The Coquitlam Pensionfund Realty Gap (Canada) Inc.
Centre, Coquitlam, Limited

British Columbia

The Coquitlam Pensionfund Realty Old Navy (Canada) Inc.
Centre, Coquitlam, Limited

British Columbia

Sevenoaks Shopping Sevenoaks S.C. Limited Gap (Canada) Inc. o/a

Centre, Abbotsford,

British Columbia

Partnership

GGGap,,
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(C) Future Restrictions. Any Restriction granted after the date of this Lease (a “future
Restriction®) that would In any way or manner limit or restrict the Permitted Use in the Premises
shall have no application whatscever to the Premises. Landlord shall indemnify, defend and
hold Tenant harmless from and against any and all Indemnified Costs relating to the
enforcement by any party (including Landlord) of any future Restriction which limits or restricts
the Permitted Use.

12,3 Days and Hours of Operation

(A)  Expressly subject to other relevant provisions of this Lease, including, without
limitation, Section 12.3(B) and Article 13, and except for closures for the purpose of alterations,
renovatlons, repalrs or Inventery-taking, and closures resulting from damage or destruction,
expropriation or Force Majeure, Tenant shall from and after the Commencement Date
continuously remaln open and operate its business at the Premises durlng the days and hours
of the Shopping Centra designated by Landlord (“Designated Times"), of, in the absence of
Dasignated Times, from 10:00 a.m. to 6:00 p.m., Mondays through Saturdays ("Minimum
Times").

(B) Notwlthstandmg anything in thls Lease to the contrary, Tenant shall not be
required to open or operate:

.{(1)  earlier than 10:00 a.m. Moﬁday through Saturday, or earlier than 12:00
noon on Sunday (if Sundays are Designated Times);

(2) later than 10:00 p.m. Monday through Saturday or 6:00 p.m. on Sunday
(if Sundays are Designated Times);

: (3) . atallif Tenant would thus be required to be open for business less than
the Mininlum Times or less than five hours on Sunday (if Sundays are Designated Times);

(4)  during the making of repalrs to or remodeling of the Premises or during
perlods wpen Tenant is taking inventory;

“  (8) on Easter Sunday, Thanksgiving Day, Christmas Day or New Years Day;
or
(6)  when to do so would violate any Legal Requirement, criminal or civil, or
subject Tenant or its employees to a fine or penaity, whether criminal or clvil [n nature.

(C) Tenant shall have the right, but not the obligation, to opsn for busmess on days
and for hours in excess of Designated Times (or, in the absence thereof, Minimum Times),
provided:that If the Premises have no exterior customer access and must be accessed through

a Mall then Tenant shall give reasonable advance notice of its intended extra operating hours to
the manager of the Shopping Centre. In all cases when Tenant is open for business outslde of
Designated Timas, Tenant shall comply with Landlord’s reasonable security precautions, and
Landlord may require Tenant to pay for any extra cleaning and security costs reasonably
attributable to such extra hours of operation. Landlord’s reasonable security precautions may
include the closure of the interior Mall where- the Premises has exterior customer access, and
where the Premises has no exterior customer access such precautions may include (imiting
customer access to and from the Premises through the interior Mall to that portion of the Mall in
the the vicinity of the Premises which leads to that customer entrance to (and exit from) the
Shopping Centre which Is closest o the Premises. i

124 Tr‘ade Name

Tenant agrees to operate for the first two (2) years of the Initial Term under one, or a
combination, of the following trade names: *OLD NAVY®, “GAP”, "GAP MEN", "GAP WOMEN"
“GAP KIDS", "BABY GAP", "GAP BODY", "“BANANA REPUBLIC", “BANANA REPUBLIC MEN",
“BANANA REPUBLIC WOMEN?", or any other trade name operated by Tenant or its Affiliates
(except a1\ outlet concept, which Tenant shall not be permitted to operate under). After the first
two (2) years of the initial Term there shall be no trade name requirement and this section shall
be of no {urther force or effect.

; ARTICLE 13: CO-TENANCY REQUIREMENTS

13.1 Intentlonaliy Deleted

213561.1 Banana Republic #8519
Halifax S/C, Hallfax, NS 19



13.2 Intentlonally Deleted
13.3 Operating Requirements

(A) Notwithstanding anything to the contrary in this Lease, Tenant shall not be
required to open the Premises for business at all nor operate during Designated Times (or, in
the absence thereof, Minimum Times) unless the Key Store is open for business during the
Designated Times (or, in the absence thereof, the Minimum Times) (*Key Store Requirements”)
and retall stores (other than the Excluded Areas) having an aggregate of seventy-five percent
(75%) or more of the total GLA of the Shopping Centre (other than the Excluded Areas) are also
open for business during the Designated Times (or, in the absence thereof, Minimum Times) (°
GLA Requirements”). Collectively, the GLA Requirements and the Key Store Requirements may
be referred to as the "Operating Reguirements”. As used herein: (1) "Excluded Areas” means
all of the following: the Premises; any store leased to a the Tenant or a Related Party of the
Tenant and which is closed in violatlon of its lease; the Key Store and any other Major Stores;
basement areas; remote storage space having no Mall frontage and not within a retail store;
mezzanine space within a retall store but used only for non-retall purposes; office premises
located on a level or wing of the Shopping Centrs dedicated to office use and having no
frontage onto a retail Mall (including, without limitation, office premises in the Office Building);
movie theatres, and a bowling alley; and (2) “Major Store” means a single store, having a GLA -
of at least one hundred thousand (100,000) square feet.

(B) A store shall not be considered open for buginess if such store is open and
operating (1) less than the Designated Times (or, in the absence thereof, Minimum Times), or
(2) In less than substantially all of its space. Fatlure to meet either the Key Store Requirements
or the GLA Requirements shall be deemed a failure of the, Operating Requirements and may
sometimes be referred to as a "Co-Tenancy Failure.” If the Operating Requirements are not
being met because a store is closed by reason of casualty, expropriation, or the making of
repairs ot aiterations as a result of casually or expropriation (collectively, an “Excused Closure”),
such Excused Closure shall not give rise to Tenant's right to pursue Operating Requirement
Remediss pursuant to Section 13.4 unless such Excused Closure continues for more than a
period of pne hundred eighty (180) days. Any waiting period before which Tenant may exercise
the Operating Requirement Remed!es shall be deemed to run concurrently with such 180-day
grace period for an Excused Closure. Landlord shall promptly notify Tenant of any Co-Tenancy
Failure.

\
(C) Key Store. The Key Store is the following retailer occupying tha floor area
indicated: ‘

den . FloorArea
" Sears 162,974 sf

) (®) If Tenant in good faith thinks that a Cotenancy Failure may have cccurred, then
upon Tenant’s written request Landlord shall deliver to Tenant a natice certifying the then
current tradename and GLA of each tenant of the Shopping Centre and any other information
requested by Tenant for the purpose of verifying whether the Operating Requirements were or
are being met, provided that Landlord shall not be required to provide such information more
frequently than twice in each Lease Year. If such information provided by Landlord discloses a
violation of the Operating Requirements and Tenant elects to pay Altemate Rent for such period
of violation in accordance with Section 13.4(A), Landlord shall rebate to Tenant the overcharge
or, at Tenant's elec’don. Tenant may offset the amount of the overcharge against Rent becoming
due. i

(E) Inthe event Landlord undertakes a major remodel of the Shopping Center which
shall be defined as a remodel involving more than fifty percent (50%) of the CRU space in the
Shopping Center ("Major Remodei*), then the GLA Reguirement shall be reduced to sixty
percent (60%), until such time as Landlord has completed the Major Remodel, but in no event
longer than eighteen (18) months.

134 t?pamtlng Requirement Remedles

. (@) If the Operating Requlramehfs are not met for a continucus period of ninety (90)
days, then, effective immediately, Tenant shall have the following rights:

1) Right to Close Remedy. Tenant may close the Premises for business
and during such pariod of closure, Tenant shall pay Minimum Rent and all other Rent
(excluding Percentage Rent) in accordance with all applicable provisions of this Lease and shall

21361.1 Banana Republic # 8618

Halifax S/C, Hallfax, NS 20

96



' -~
.

perform all of such other obligations as are applicable to a vacant premises. This remedy is
referred to hereln as the "Right to Close Remedy."

. (2) Alternate Rent Remedy. Tenant may remaln open for business and pay
monthly, as "Alternate Rent" during the psriod that the Operating Requirements are not being
met, in lieu of Minimum Rent, Percentage Rent and Other Charges, an amount equal to
seventy-five percent (75%) of the Monthly Total Rent for the first three (3) months, and fifty
percent (50%) of the Monthly Total Rent for each month thereafter. For the purpose of this
Section 13.4(A)(2), "Monthly Total Rent” means and comprises the total monthly rent payable
under this Lease on account of then applicable Minimum Rent, Taxes, the CAM Charge, the
HVAC Charge and all Other Charges. Each such payment of the Alternate Rent shall be made
in advance on the first day of each month. Notwithstanding the foregeing, thraughout the said
perlod Tenant shall be responsible for one hundred percent (100%) of the utilities charges
payable under Section 11.1. This remedy is referred to herein as the "Alternate Rent Remedy."

(B) Tenant may elect the Right to Close Remady or the Alternate Rent Remedy
altornately, from time to time. Upon the date (the "Resumption Date") that the Operating
Requirements are once agaln met for a continuous period of sixty (60) days with occupants
under leases with terms of at least one (1) year, Tenant shall, in the case where Tenant had
elected the Right to Close Remedy, reopen the Premises for business, and, in the case where
Tenant had elected the Alternate Rent Remedy, cease the payment of the Altemate Rent, and
in the case of either remedy resume (where the same had been otherwise suspended) the
payment of regular Rent computed in the manner set forth In this Lease.

(C) Termination Remedy. If the Operating Requirements are not met for a
continuous period of twelve (12) months from the date that the GLA Requirements are not met,
or eighteen (18) months from the date the Key Store Requirements are not met, then, in
addition to the Right to Close Remedy and the Altemate Rent Remedy, Tenant shall have the
continuing right thereafter and while such condition continues, to terminate this Lease upon
thirty (30fdays’ written notice to Landlord. This remedy s referred to herein as the "Termination
Remedy." Once such Termination Remedy has been exercised by Tenant, Tenant's termination
shall not pe affected or nuliified by the fact that the Operating Requirements have once again
been met during the thirty (30) day termination notice period unless Tenant, in its sole
discretion, elects to revoke its termination notice and reinstate this Lease. At any time after the
expiry of the aforesald twelve (12) month or e!ghteen (18) month period, as the case may be, if
Tenant is then open for business on the Premises and paying Alternate Rent, and has not
exercised the Termination Remedy, Landlord shall be entitled to terminate this Lease by written
notice to Tenant to take effect on the sixtleth (60™) day following the date such notice is given.
In that event Tenant shall be entitied to nuliify Landiord’s notice of termination by netifying
Landlord in writing at least thirty (30) days prior to the scheduled termination date that, effective
immediately upon the giving of Tenant's notice (the “Resumption Date"), Tenant shall cease the
payment of Alternate Rent and resume the payment of regular Rent computed in the manner set
forth in this Lease, If Tenant's exercise of its Alternate Rent Remedy up until the Resumption
Date had resulted from a violation of the Key Store Requirements, Tenant shall not be entitled
to again exercise any of its remedies for violation of the Key Store Requirements until at least
twelve (12) months following the Resumption Date. If Tenant's exercise of its Altemate Rent
Remedy up until the Resumption Date had resulted from a violation of the GLA Requirements,
Tenant shall not be entitled to again exercise any of its remedies for visiation of the GLA
Requirements until at least twelve (12) months following the Resumption Date. For example
and for greater certainty, If there has been a viclation of the GLA Requirements for twelve (12)
months or a viclation of the Key Store Requirements for eighteen (18) months and Tenant is
paying Alternate Rent, and if Landlord elects to terminate this Lease and Tenant elects to
resume tge payment of regular Rent as herein provided, then Tenant shall not be entitted to
exercisé any remedles for violation of the GLA Requirements or the Key Store Requirements
until at least twelve (12) months foliowing the Resumption Date.

(D) The Right to Close Remedy, the Altemate Rent Remedy and the Termination
Remedy are collectively referred to herein as "Operating Requirement Remedies.” For
purposes of this Article 13, the Operating Requirements shail not be deemed to have been met
after a Co-Tenancy Fallure uniess and until Landlord provides Tenant reasonable written
evidenca that each substitution tenant (1) has opened for business and (2) has a binding lease
or operaling agreement with a term of one (1) year or longer (excluding any portion of the term
subject td cancellation and excluding any option term) and with reguirements to cpen and
opergte during the Designated Times (or, in the absence-thereof, Minimum Times).

: (E) In the event Tenant elects the Right to Close Remedy pursuant to this Article 13,
and the Premises have been closed for a period of more than ninety (80) consecutive days
pursuant to the Right to Close Remedy, then: (f) Landlord shall have the right to terminate this
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Lease by giving Tenant written notice that it intends to terminate this Lease effective as of the
sixtieth (60") day subsequent to the date of such notice and (li) Landlord shall be entitled (upon
reasonable advance notice and during reascnable hours) to enter the Premises to exhibit the
same to any prospective tenant, lender or purchaser without being liable to Tenant for any
trespass or breach of any covenant contained in this Lease or otherwise. Provided, however,
Tenant shall be entitied to nullify Landlord’s notice of termination by notifying Landlord in writing
at least thirty (30) days prior to the scheduled termination date that Tenant intends to re-open
and operate pursuant to the Alternate Rent Remedy, so long as Tenant does in fact re-open and
operate within seventy-five (75) days following the date it gives such notice to Landlord.

(3] In the event this Lease is terminated pursuant to any provision of this Section
13.4, Landlord and Tenant shall be released and discharged from any obligations or liabilities
which would otherwise arise from and after the termination date of this Lease, but not from
obligations which arose or were attributable to the period prior to such termination..

13.6 Substitution

(A) IfLandlord desires to substitute a department store for the Key Store for
purposes of satisfying the Operating Requirements, Landlord shall submit the name of such
substitute department store to Tenant for its prior written approval. The approval of Tenant shall
not be unreasonably withheld if: (1) the use to be conducted by such substitute department
store Is substantially the same as that conducted by the Key Store it is interded to replace;

(2) the merchandise sold by such substitute department store Is of equal or better quality, and is
offered at similar price points as the Key Store It is intended to replace; and (3) such substitute
department store will operate a retail business from substantially all of the premises being
vacated by the Key Store it is intended to replace. Notwithstanding the foregoing, Landlord shall .
not require Tenant's approval of a substitute department store which is named on the list of
acceptable substitute department stores attached hereto as Exhibit F.

H .

(i) Notwithstanding Section 13.5(A), Landlord shali be entitied to replace the Key
Store with a combination of substitute retailers (each a "Box Store") provided the following
conditions (together the “Box Store Substitution Test”) are met: (1) each Box Store must have a
GLA of at least twenty thousand (20,000) feet; (2) the Box Stores must together occupy at least
elghty percent (80%) of the GLA previously occupied by the replaced Key Store, after deducting
therefrom the area occupied by new Malis within the former Key Store space so long as the size
of those jew Malls is not excessive compared to the size of existing Malls in the Shopping
Centre; and (3) each Box Store must either be one of the retailers named on the list of
acceptable substitute Box Stores attached hereto as Exhibit F-1, or be approved in writing in -
advance by Tenant, which approval shall not be unreasanably withheld having regard to the
reputation of the Box Store, the type, quality and price points of its merchandise, and any other
relevant factors. Furthermore, and notwithstanding anything to the contrary in Sections 13.5(A)
and (B), If a Key Store closes, and Landlord does not replace it with a substitute department
store under Section 13.5(A) or with Box Stores which satisfy the Box Store Substitution Test,
then Landlord may elect to modify the Key Store Requirements so as to exclude that Key Store,
in which event the definition of "GLA Regquirements” in Section 13.3(A) shall immedlately be
amended by substituting "eighty percent (80%)" for “seventy-five percent (76%)". If Landlord
makes such election, then the GLA previously occupied by the Key Store, or in the event the
Box Store Subsitution Test is met, any part or parts of such GLA which are not replaced by Box
Stores which satisfy the Box Store Substitution Test (excluding any new Mall area referred to
above in this Section 13.6(B)), shall, in each of the foregoing events as applicable, be added to
the GLA of the Shopping Centre for purposes of the GLA Requirements pursuant to Article 13.

(C‘g The aforementioned rights of approval of Tenant are sclely for the purpose of
determining whether such proposed replacement retailer qualifies as a Key Store or Box Store
for purposes of determining Tenant's rights under this Lease and is not intended to impair or
restrict the freedom of Landlord to.enter into leases or operating agreements with any party with
whom Landlord desires in the exercise of its sole and absolute discretion.

1 ARTICLE 14: MAINTENANCE

141 L'fndlord's Repairs
Spbject to Articles 19 and 20, Landlord shall at all times, at its sole cost and expénse

(but subject to partial relmbursement under Article 10, if applicable), keep, replace and maintain
in good condition, order and repalr:
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Section 17.10 Registration

The Tenant will not register or permit the registration of this Lease or any assignment or sublease or other
document evidencing an interest of the Tenant or anyone claiming through or under the Tenant in this

Lease or the Premises except that, subjeci-to-tho-Fonant-paying-the-tandiord : ~2Rd
9%pences, | the Tenant may register a notlce of Iease or caveat whlch descnbes the parttes the Term.
renewalfe ﬁg&andcontams the other minimum information required under the apptloab'Lgﬁl gislation, yﬂ
; g !%% S 5 J
b

1a E .t equieryHERorisuchother

than one parcel of fand, the Land!ord may direct the Tenant asto the paroe!(s) against which regrstratnon
may be effected.

Seaction 17.11 No Partnership

Nothing contzined in this Lease or as a result of any acts of the parties hereto will be deemed to create
any relationship between the parties cther than that of Landlord, Tenant and, if applicable, Indemnifier.

Section 17.12 Quiet Enjoyment

If the Tenant performs its obligations under this Lease, it may hold and use the Premises without
interference by the Landlord or any other Person claiming by, through or under the Landlord, subject
however to the covenants terms and conditions of this Lease.
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Notwithstanding anything contained herein_and ﬂ!ﬁh%! or not the requirements of the

preceding paragraphs are being met, in no event may the required Profect days or hours as
determined by Landlord be stch as to regulre Tenant: |' . .
' i

A o to_open earlier than 10:00 a.m. or Jater than 11:00 a.m.' Monday through
Saturday, or

[(1)] ain open later than 9:30 p.m. th ay, or 6:00 p.m. 0!
Sundays, or

(B)  Tobeopen Easter Sunday, Thanksglving Day, Christmas Day, or New Year’s Day; or
(C) Tobeopen when to do so would violate any law, eriminal or clvil, or subject Tenant or

its employees to fine or penalty, w inal or civil in nature.

Tenant agrees that it w gin open durlng those ext d h blished by Landlor:

during the Christmas season provided the Operating Requirements are met.

Continuous Occupancy Tenent acknowledges that its continued occupancy of the Premises and the
regular conduct of its business therein are of utmost importance to neighbouring tenants and to
Landlord in the renting of space in the Project, the renewal of other leases therein, the efficient and
economic supply of scrvices and utilitics, the-maintenenoe-of-Reroentage-Rent; and in the character
and quality of the other tenants in the Project. Tenant therefere covenants and agrees that subject to
Article 5.03(A) throughout the Initial Term it will accupy the entire Premises, comply strictly with the
provisions of Article 5.02 and not vacate or abandon the Premises at any time during the nitial Term.
Tenant acknowledges that Landlord is executing this Lease in reliance thereupon and that the same is
a material element inducing Landlord to execute this Lease. Tenant further agrees that if it vacates or
abandons the Premises or fails to so conduct its business therein, or uses or permits or suffers the use
of the Premises for any purpose not specifically herein authorized and aliowed, Tenant will be in
breach of Tenant's obligations under this Lease, and then, without constituting a waiver of Tenant's
obhgahons or limiting Landlord’s remedics under this Lease, all Rent reserved in this Lease will
ed w!ely become due and payable to L.andlord unlss guaranteed to the sansfacnon of l.andlord

Th phrase "the main e of P rce Rent" ls dele ed lrom ed o rtlcle 5.03 on
nonsprecedent basis.

5.03A Qngoing Co-Tenancy

(a)  Operating Reguivrements: For the purpose of this Article “Operating Requirements”
shall mean those stores representing the following minimum co-tenancy conditions are
busi nd o ting during the normal business hou s of th
»  Project as dest; by Landlord { time to time but In no event less than th
. orth in Article 8.02: (i) the Sears department store (“Depart
l Store”) (or a Suitable Replacement Te efined herein, for such Department

Store) and (ii) the Tays "R" Us store (or a Suitable Replacement Tenant(s) as defined
herein, for such Toys "R" Us store), and (lli) stores occupying at least eighty percent
(80%) of the pross leaseable area of the Project (excluding Department Stores or
Suitable Replacements thereof, Toys "R" Us store or Suitable Replacements thereof,

and the Premises).
“Suitable Replacement” shall mean a si r tore o the entire
ce formerly occupled by the art s) {or a single store occupying the
6 entire e r upied by Toys " R" Us as the case may be), or a combin:
i “big box” retailing tenants in excess of 15,000 square fi h which
consistent wi ch the P, is to be;| tained pursuant to the

terms of this Lease, such as, but not limited to, Chapters, Business Depot, Sport Chek,

Toys “R” Us, Future Shop or Winners. If a Suftable Replacement is a comblnation of
- bi ilers, the Operating Requirement for such former D nt Sto

r Toys 'R" Us premises shall be deemed to be satisfied if 70% of the

:  leasable grea of the former Department Store premises or Toys "R" Us premises are
} escu led by tenants of 20,000 re feet or more, and provided that the remainin,
30% (or less) of the former De ent Store space o "RY U Ises
case ay be occupled nants of any slze,

AR NG
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(b)  Tenant’s Right to Alternative Rent: If such Operstin ulrements are not met an
e for a period of three (3) consecutive mont “Grace Perfod™) then upon expi -

of the Grace Period, Tenant may from time to time at its option dither:

m close the Premises for business and during such perlod of closure Tenant shall
pay the Annual Rent but no other rent or additional rent or charges otherwise

e under this Lease and will not be ired to_perform any ather
obligations under this Lease except those as are applicable to vacant premises;

or

[(1}] remain open for business but pay monthly, as alternative rent (the “Alternative
Rent") during the period that the Operating Requirements are ot being met. in
lien of Annual Rent and anx other rent or additional rents or chames otherwise

: - e l es), the |

1) two e half rcen2° of'l‘n ot ' Gr¢ R e for

first three (3) months, and_two percent (2%) of Tenant’s monthly Gross
venue thereafter, plus utili d to the Premises or he then
onthly Annual Rent payable hereunder, pl | ied
the Premises.

Upon the date that the Operating Requirements are once again met Tenant shall, In the case
where Tenant had made the election under (i) ahove, re-open the Premises for business, and in

the case where T t ade the election unde above, cease the ment of the
ternative Rent, and in the case v u W, e sa d been
otherwise suspended) the payment of Rent and" any other additional rents and charges due
undert €l cerulng from and after the date that the Operatin; ents were onc
agal . _For the nu es of this Article, the Operating Requirements shall be deemed to

have been “met™, in the case of the department stores upon the execution of a lease a binding

letter of intent, and in the case of the other retall stores when they have been open and

oge;' ating for a continuous peried of at least forty-five (45) days. -

{c) } Tenant’s Right to Terminate: If the Operating Requirements fail to be met for_a
period of nine (9) consecutlve months, then Tenant shall have the continuing right

! thereafter and prior to the Operating Requirements once agaln being met, to elect, by
i iving thir days’ in_writing t dl 0 ca ate thi

Lea such _thi 0) day_notice is glven, the validity and e veness of
pant’ all not be affected nor nullified by the fact that th erati
Requirements a ain hi ay perfod e in its sole

discreti voke Its cancellation notlce and re-open.

[(:}) Landlerd’s Right to Terminate: If the Premises have been closed for a period of at least
. nine(9) consecutive months, pursuant to Tenant’s election under subclause (b) (1) above
to close the Premises or if Tenant continues to pay Alternative Rent for a period of six
i consecutive monthg pursuant to Tenant’s electlon under subciause ii) above, then

Landlord shall have the continuing right thereafter, prior to_the Tenant either

exercising its ri el ate th e t to clause (c) above, or enin
the Premises for business and ng Annual Rent, Percentage R ny other
add ents I} able under the Lease, to terminate this Lease by the
iving of sl ays’ in wri T s

During the fi rt S 0 h 6 fce pej n written notice

to La rd given within such thi 30) da riod,.may elect (herein called the “Option to
Relistale"] to re-open the Premises for business and recommence paying Rent in accordance
witlf this Lease. Should Tenant exercise the Option.to Reinstate, and in fact re-open the
Premises or recommence paying Rent on or before the expiry of the sixty (60) day periad after

Landlard’s notice of terminatlon, then Landlord’s notice of termination shall be null and void,
If Tenant exercises the Option to Reinstate, then Tenant's remedies set oyt In cla and (¢

abo;e shall not apply for a period of nine (9) months after tenant re-opens the Premises
purguant to the Option to Reinstate whether or not the Operating Requirements are met during
such period.

5.04 Ra{tricﬂons on Use & Occupancy

2
H
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ARTICLE 58 - Other Locations
INTENTIONALLY DELETED

Al LESY - itration
INTENTIONALLY DELETED

ARTICLE 60 - Governing Law

This lease shall be governed by the Jaws of the province in which the Shopping Center is located.

ARTICLE 61 - Conflicts

- In the event of a conflict or inconsistency between the lease (other than the construction exhibits), Tenant
Design Manual and the approved plans, the following order of pricrity shall be determinative In resolving

~ such conflicts among the various documents:

lease (other than the construction exhibits)

approved Tenant plans

Exhibits E, F, G and X

Tenant Destgn Manual and Design Criteria or Handbook.

Caliad Sl

62 - rsh
INTENTIONALLY DELETED
T - O n -Te

The term "Mall Shop Co-Tenancy” as used in this ARTICLE 63 shall mean the requirement that mall
tenants representing at least seventy five percent (75%) (the "Mall Shop Percentage”) of the total gross
leaseable area in the Shopping Center (excluding the gross leaseable area of the Department Stores) are
open and operating for business in the Shopping Center. The term "Department Store Co-Tenancy" as
used in this ARTICLE 63 shall mean the requirement that at least two (2) of the Department Stores as
defined in this article in the Shopping Center are open and operating for business in the Shopping Center
including the Department Store named Sears (the “Named Department Store®), or a Suitable
Replacement (as defined herein) of the Named Department Store. If during the term of this lease either
the Mall Shop Co-Tenancy or the Department Store Co-Tenancy Is not being met, such conditions shall
be referred to as the "Mall Shop Operating Failure” or the "Department Store Operating Failure”.

A. A “Department Store” shall be an occupant of at least sixty-three thousand (63,000) contiguous
square feet which operates under a single trade name and which conducts a business which is multi-
departmented, selting primarily apparel and has at least two (2) distinct departments.

The parties agree that, as of the date of this lease, the following identifies all of the Department Stores of
the Shopping Center (including the Named Department Store): Sears, The Bay and Zellers.

_For purposes of this ARTICLE 63, the term “Suitable Replacement” means: (1) a Department Store
occupying all or substantially all of the premises vacated by the departing Named Department Store which
the Suitable Replacement is replacing or (2) any number of tenants which occupy substantially all of the
premises vacated by the depearting Named Department Store. Provided however that if the Landlord
leases 40% or more of the premises occupied by the Named Department Store to mall shop tenants
occupying less than 20,000 square feet each, the Mall Shop Percentage defined in this ARTICLE 63 shall
thereafter be increased to eighty-five percent (85%).
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8. (i) In the event that the Mall Shop Co-Tenancy has not been met for a period of three (3)
continuous months, then commencing on the first day of the fourth (4th) month of the Mall Shop Operating
Failure and continuing to the earlier of:
- {1) the date on which the Mall Shop Operating Failure ceases, and -
(2) the last day of the ninth (Sth) month of the Mall Shop Operating Failure, -

the Tenant shall continue to operate its business and, in lieu of the ‘Annual Rent payable pursuant to
. ARTICLE 4, the Tenant may pay to the Landlord monthly an amount equa! to the lesser of (a) a sum
equivalent to four percent (4%) of all Net Sates (as defined in ARTICLE 5) or (b) the Minimum Rent
amount set forth in ARTICLE 4(a)(1). In addition Tenant shall pay all Additional Rent coming due during

such period except charges pursuant to ARTICLES 7, 17 and 37. Each payment under this provision -

shall be paid within thirty (30) days following the end of each calendar month and shall be accompanied
by Tenant's statement of Net Sales made during the previous month.

(i1) In the event that the Mall Shop Operating Failure continues for longer than nine (9)
continuous months, then commencing on the first day of the tenth (10th) month of the Mall Shop
Operating Failure and continuing until the date on which the Mall Shop Operating Failure ceases, the
Tenant shall continue to operate its business unless it exercises its Mall Shop Right to Close Remedy
and, in lieu of the Annual Rent payable pursuant to ARTICLE 4, the Tenant may pay to the Landlord

* monthly an amount equal to the lesser of (a) a sum equivalent to three percent (3%) of all Net Sales (as

" defined in ARTICLE 5) or (b) the Minimum Rent amount set forth in ARTICLE 4(a)(1). In addition Tenant
shall pay all Additional Rent coming due during such period except charges pursuant to ARTICLES 7, 17
and 37. Each payment under this provision shall be paid within thirty (30) days following the end of each

. calendar month and shall be accompanied by Tenant's statement of Net Sales made during the previous
month. The remedy set out in this ARTICLE 63B(i) and (ii) shall be referred to as the "Mall Shop

- Alternative Rent Remedy"”.

C. In the event that the Mall Shop Operating Failure continues for a period of twelve (12) continuous
menths, then Tenant shall have the right to close the leased premises for business and pay to Landlord
Annual Rent pursuant to ARTICLE 4 and all Additional Rent due under this lease (the "Mall Shop Right to

.Clase Remedy”), provided that in the event Tenant exercises the Mall Shop Right to Close Remedy for
ninety (90) continuous days, then Landlord shall have the right to terminate this lease upon thirty (30)
days written notice to Tenant, unless Tenant notifies Landlord during such notice pericd that Tenant
intends to recpen the leased premises for business and does reopen the leased premises for business
within forty-five (45) days of receipt of Landlord's notice, then Landlord's termination right shait be null and
void and of no further force and effect.

In the event that the Mall Shop Operating Failure continues for a pericd of over twelve (12) continucus
months, then, in addition to the Mall Shop Right to Close Remedy and the Mall Shop Altemative Rent
Remedy, Tenant shall have the continuing right thereafter and while such Mall Shop Operating Failure
continues, to cancel and terminate this lease upon sixty (60) days prior written notice to Landlord. This
remedy shall be referred to as the “Mall Shop Termination Remedy”. Once the Mall Shop Termination
Remedy has been exercised by Tenant, it shall not be affected or nullified by the fact that the Mall Shop
Co-Tenancy has been met during the aforementioned sixty (60) day notice period unless Tenant, in its
“sole discretion, elects to revoke its cancellation notice and reinstate this lease.

D. (i) In the event that the Department Store Co-Tenancy has not been met fer a period of three
(3) continuous months, then commencing on the first day of the fourth (4th) manth of the Department
Store Operating Failure and continuing until the date on which the Department Store Operating Failure
ceases, the Tenant shall continue to operate its business unless it exercises its Department Store Right to
Close Remedy and, in lieu of the Annual Rent payable pursuant to ARTICLE 4 the Tenant may pay to the
Landlord monthly an amount equal to the lesser of (a) a sum equivalent to four percent (4%) of all Net
Sales (as defined in ARTICLE 5) or (b) the Minimum Rent amount set forth in ARTICLE 4(a)(1). In
addition Tenant shall pay zll Additional Rent coming due during such period except charges pursuant to
ARTICLES 7, 17 and 37. Each payment under this provision shall be paid within thirty (30) days following
the end of each calendar month and shall be accompanied by Tenant's statement of Net Sales made
during the previous month. This remedy shall be referred to as the "Department Store Alternative Rent
Remedy”.

E. In the event that the Department Store Operating Failure continues for a period of twelve (12)
continuous months, then Tenant has the right to close the leased premises for business and pay to
Landlord all Annual Rent as provided in ARTICLE 4 hereof and all Additional Rent due under this lease
(the "Department Store Right to Close Remedy"), provided that in the event Tenant exercises the
Department Store Right to Close Remedy for ninety (90) continucus days, then Landlord shall have the
right to terminate the lease upon thirty (30) days written notice to Tenant, unless Tenant notifies Landiord
-during such notice pericd that Tenant intends to reopen the leased premises for business and does
reopen the leased premises for business within forty-five (45) days of receipt of Landlord’s thirty {30) day
notice, then Landlord's termination right shall be null and void and of no further force and effect.

F. In the event that the Department Store Operating Failure continues for a period of over eighteen
{18) continuous months, then, in addition to the Depariment Store Right to Close Remedy and the
Department Store Alternative Rent Remedy, Tenant shall have the continuing right thereafter and while
such Department Store Operating Failure continues, to cancel and terminate this lease upon sixty (60)
days prior written notice to Landlord. This remedy shall be referred to as the "Department Store

28/02/2000/NB/EMT/CLD NAVY- LSE
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Termination Remedy". If, however, within the eighteen (18) month period during which the Department
Store Operating Failure shall be continuing, Landlord sends Tenant notice (the “Vitiating Notice") that a
department store, the name of whith shall be specified in the Vitiating Notice, shall open for business in
the Shopping Center prior to the expiration of the aforementioned eighteen (18) month period, and such

- department store does in fact open prior to the expiration of such eighteen (18) month period, then any
notice to terminate sent by Tenant in connection with the Department Store Operating Failure shall be null
and void and of no further force and effect and this lease shall continue upon all of its terms and
conditions.

G. Tenant may elect the applicable right to close remedies or the applicable altemative rent
remedies aitermnatively during the period the Mall Shop Operating Failure or the Department Store
Operating Failure continues as set forth in this ARTICLE 63, provided Tenant may not elect either of the -
glternative rent remedies more than two (2) times in any such period, or either of the right to close
remedies more than one (1) time in any such period. Upon the date that the operating requirement is
once again met (the "Resumption Date"), Tenant shall, in the case where Tenant had elected either of the
right to close remedies, reopen the leased premises for business, and in the case where Tenant had
elected either of the alternative rent remedies, cease the payment of the applicable alternative rent, and in
the case of either remedy, resume (where the same had been otherwise suspended) the payment of
Annual Rental and Percentage Rental (set forth in ARTICLE 4) accruing from and after the Resumption
. Date that the operating requirement was once again met.

" H. Notwithstanding anything else contained in this lease to the contrary, provided at least two (2)
department stores and seventy-five percent (75%) of the gross leaseable area in the Shopping Center
(excluding Department Stores) are open and cperating for business in the Shopping Center, Tenant shall

. not be entitled to exercise the Mall Shop Right to Close, the Mall Shop Termination Right, the Department
Store Right to Close nor the Cepartment Store Termination Right for the first full eighteen (18) months of

-, the term of this lease, provided, however, that if any Mall Store Operating Failure or Department Store
Operating Failure occurs during such eighteen (18) menth period, the duration of such failure within such
eighteen (18) month period shall be considered to be accruing for purposes of the twelve (12) and
eighteen (18) month waiting periods for Tenant's Right to Close and Right to Terminate.

ARTICLE 64 - Optlons to Extend

64.1  First Extension Option: Tenant shall have a five (5) year option to extend the term of this lease if
Tenant is not in default and if Tenant is in possession of the leased premises. Written notice of the
election of the option to extend shall be sent by Tenant to Landlord no later than one hundred twenty
(120) days prior to the termination date set forth in ARTICLE 1(b) hereof (the "First Notice Date"). If said
option is duly exercised, the term of this lease shall be extended for an additional five (5) year term, which
shall expire on the last day of the sixtieth (60th) full calendar month following the termination date set forth
in ARTICLE 1(b) (the "First Option Period"). The First Option Period shall be upon all of the same terms,
provisions and conditions set forth in this lease, except (1) no inducement or allowance payable
hereunder shall be payable on exercising this right to extend the term, (2) the Tenant will accept the
‘leased premises in an “as is” condition, (3) there shall be no further right to extend the term except as set
out in ARTICLE 64.2, (4) the Landlord may, at its option, require that the Tenant enter into an extension
agreement, as prepared by the Landlord, to give effect to the First Option Period, and (5) the Minimum
Rent payable during each consecutive twelve (12) month pericd of the First Option Period shall be an
annual ameunt equal to ninety percent (80%) of the aggregate of Minimum Rent plus Percentage Rent
payable by the Tenant for the last full twelve (12) calerdar month period of the initial term (subject to the
adjustment in accordance with the fourth last paragraph of ARTICLE 4(a) hereof if the Tenant for any
reason was not open for business during any part of such twelve (12) calendar month period).

If said option Is not exercised by the First Notice Date, this lease shall terminate on the termination date
set forth in ARTICLE 1(b) hereof, and Tenant shall pay to Landlord prior to the expiration of the term an
amount equal to fifty percent (50%) of the unamortized portion of the Inducement pursuant to ARTICLE
2.10 calculated from the date of payment by the Landlord on the basis of an assumed rate of depreciation
on a straight-line basis to zero over 10 years, plus applicable Sales Taxes exigible thereon, unless a Mall
Shop Operating Failure or Department Store Operating Failure pursuant to ARTICLE 63 existed on the
last day on which the Tenant could have exercised this First Extension Option or the lease is terminated
by the Tenant, in accordance with its terms, prior to the expiration of the initial term. If the Tenant gives
such appropriate notice within the time limit set out herein for extending the term, it will forthwith execute
the documentation submitted by the Landlord pursuant to ARTICLE 64.1(4).

- 64.2 Second Extension Option: Tenant shall have a five (5) year option to extend the term of this
lease if Tenant is not in default and if Tenant is in possession of the leased premises. Written notice of
the election of the option to extend shall be sent by Tenant to Landlord no later than one hundred twenty
(120) days prior to the last day of the First Option Period set forth above (the "Second Notice Date”). If
said option is duly exercised, the term of this lease shall be extended for an additional five (5) year term,
which shall expire on_the last day of the sixtieth (60th) full calendar month following the last day of the
First Option Period (the "Second Option Period”). The Second Option Period shall be upon all of the
same terms, provisions and conditions set forth in this lease, except that: (1) no inducement or aflcwance
payable hereunder shall be payable cn exercising this right to extend the term, (2) the Tenant will accept
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therein, or uses or permits or suffers the use of the Premises for any purpose not
specifically herein authorized and allowed, Tenant will be in breach of Tenant’s
obligations under this Lease, and then, without constituting a waiver of Tenant’s
obligations or limiting Landlord’s remedies under this Lease, all Rent reserved in this
Lease will immediately become due and payable to Landlord unless guaranteed to the
satisfaction of Landlord. :

Ongoing Co-Tenancy

(a)

(®)

Operating Requirements: For the purpose of this Article “Operating
Requirements” shall mean those stores representing the following minimum co-
tenancy conditions are open for business and operating during the normal
business hours and days of the Project as designated by Landlord from time to
time but in no event less than thé minimum hours set forth in Article 5.03: (i)
Winners plus one of: Sport Chek, Michaels or Jysk (for the purposes of this

Section 5.05 the “Department Store™) (or a Suitable Replacement Tenant(s) as

defined herein), and (i) stores occupying at least eighty percent (80%) of the
gross leaseable area of the Project (excluding the Department Store or Suitable
Replacements thereof and the Premises). ) '

“Suitable Replacement” shall mean a single department store occupying the entire
space formerly occupied by the Department Store, or a combination of high

quality “big box™ retailing tenants in excess of 15,000 square feet each which are

consistent with the standards to which the Project is to be maintained pursuant to
the terms of this Lease, such as, but not limited to, Chapters/Indigo, Pacific Linen,
Business Depot, Sport Chek, Toys’ “R” Us, Future Shop or Winners. If a
Suitable Replacement is a combination of big box retailers, the Operating
Requirement for such former Department Store premises shall be deemed to be
satisfied if 70% or more of the gross leaseable area of the former Department
Store premises are occupied by tenants of 20,000 square feet or more, and
provided that the remaining 30% (or less) of the former Department Store space
may be occupied by tenants of any size. : 4

Tenant’s Right to Alternative Rent: If such Operating Requirements are not met
any time for a period of three (3) consecutive months (the “Grace Period”) then
upon expiry of the Grace Period, Tenant may from time to time at its option
either: :

~

(i) close the Premises for business and during such period of closure
Tenant shall pay the Annual Rent but no Percentage Rent or
Occupancy Costs or other rent or additional remt or charges
otherwise payable under this Lease and will not be required to
perform any other obligations under this Lease except those as are
applicable to vacant premises; or

(i) remain open for business but pay monthly, as alternative rent (the
“Alternative Rent”) during the period that the Operating
Requirements are not being met, in lieu of Annual Rent and
Percentage Rent and Occupancy Costs and other rent or additional
rent or charges otherwise payable under this Lease, the lesser of:
(1) 2.5% of Tenant’s monthly Gross Revenue for the first 3 months
and 2% of Tenant’s monthly Gross Revenue thereafter, or (2) the
then applicable monthly Annual Rent payable hereunder.

Upon the date that the Operating Requirements are once again met Tenant shall,

in the case where Tenant had made the election under (i) above, re-open the

Premises for business, and in the case where Tenant had made the election under -

(ii) above, cease the payment of the Alternative Rent, and in the case of either (i)
or (ii) above resume (where the same had been otherwise suspended) the payment
of Annual Rent, Occupancy Costs, Percentage Rent (calculated in the manner set
forth in this Lease), and any other rent and additional rents and charges due under
this Lease accruing from and after the date that the Operating Requirements were
once again met. For the purposes of this Article, the Operating Requirements
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shall be deemed to have been “met”,-in the case of the department stores upon the
execution of a lease or binding letter of intent, and in the case of the other retail
stores when they have been open and operating for a continuous penod of at least
forty-five (45) days.

Tenant’s Rxght to Terminate: If the Operating Requirements fail to be met for a
period of nine (9) consecutive months, then Tenant shall have the continuing right
thereafter and prior to the Operatmg Requirements once again being met, to elect,
by giving thirty (30) days® notice in writing to Landlord, to cancel and terminate
this Lease. Once such thirty (30) day notice is given, the validity and
effectiveness of Tenant’s cancellation shall not be affected nor nullified by the
fact that the Operating Requirements are again met during such thirty (30) day
period unless Tenant in its sole discretion elects to revoke its cancellation notice
and re-open.

Landlord’s Right to Terminate: If the Premises have been closed for a period of at
least nine (9) consecutive months, pursuant to Tenant’s election under subclause
(b) (i) above to close the Premises or if Tenant continues to pay Alternative Rent
for a period of six consecutive months pursuant to Tenant’s election under
subclause (b) (ii) above, then Landlord shall have-the continuing right thereafter,
prior to the Tenant either exercising its right to terminate the Lease pursuant to
clause (c) above, or re-opening the Premises for business and paying Annual
Rent, Occupancy Costs, Percentage Rent and any other rent and additional rents
and charges payable under the Lease, to terminate this Lease by the giving of
sixty (60) days’ notice in writing to Tenant.

During the first thirty (30) days of such sixty (60) day notice period, Tenant upon
written notice to Landlord given within such thirty (30) day period, may elect
(berein called the “Option to Reinstate) to re-open the Premises for business and

- recommence paying Rent in accordance with this Lease. Should Tenant exercise

the Option to Reinstate, and in fact re-open the Premises or recommence paying
Rent on or before the expiry of the sixty (60) day period after Landlord’s notice of
termination, then Landlord’s notice of termination shall be null and void. If
Tenant exercises the Option to Reinstate, then Tenant’s remedies set out in
clauses (b) and (c) above shall not apply for a period of nine (9) months after
tenant re-opens the Premises pursuant to the Option to Reinstate whether or not
the Operating Requirements are met during such period.

5.06 Restrictions on Use & Occupancy

199522.1
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Tenant will carry on its business on the Premises in a reputable manner and in

- compliance with all the provisions of this Lease, and in particular Tenant will not

advertise, do, omit, permit or suffer to be done or exist upon the Premises
anything which will be or result in or bring about a breach of any provision of this
Lease.

Tenant will not conduct or advertise on or from or pertaining to the Premises as
any part of its business or the sale of bankruptcy, distress or secondhand goods,
war surplus articles, insurance salvage stock, fire sale stock or merchandise
damaged by fire or purported to be damaged by fire, unless such damage actually
occurred on the Premlses, or hold any auctions, an outlet store, flea market, dollar
store or any retailer carrying on business as a Giant Tiger or Saan.

Tenant, or anyone acting through, for, or in place of Tenant, will nof conduct or

advertise on or from or pertaining to the Premises any auction, bankruptcy or
receivership sale or any closing out wholesale business. Tenant will not divert to
another location business that would normally be conducted on or from the
Premises, provided that general advertising of Tenant’s other stores from within
the Premises shall be permitted.

Tenant will not use in the Premises any traveling or flashing lights or signs or any
loudspeakers, television, phonographs, radio or other audio-visual or mechanical
devices in a manner so that they can be heard outside the Premises which may
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©) the Lease shall be amended pursuant to the amendments contained in Paragraph 3 of this
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(a)

(®
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@

(e)

Agreement.
The parties acknowledge and agree that as and from the Effective Date, the Lease is hereby

amended to provide as follows:

Section 3.03 of the Lease is hereby amended by adding the foltowing:

*The Term of the Lease is hereby extended for a further period of Four (4) years, commencing
on September 1, 2007 and ending on August 31,2011.%

Section 3.03A of the Lease captioned "First Extended Term" is hereby deleted in its entirety;
Secﬁon 3,03B of the Lease captioned "Second Extended Term” is mey deleted in its entirety;
Section 9.01(a) of the Lease is hereby replaced with the following:

"(a) The Tenant will not use or permit any part of the Premises to be used for any purpose
other than the following: the retail sale of apparel and directly related accessories and, at the

Tenant's option, such other uses as are consistent with the majority of the Tenant's other similar
stores operating under the same trade name used by the Tenant at the Premises.”;

Section 9.03(a) of the Lease is hereby replaced with the following:

"a)  conduct its business in the Premises during the hours and on the days that the Landlord

g w:

requires or permits from time to time and at no other time but the Tenant is not required
to carry on business when prohibited by a governmental law or by-law regulating the
hours of business. Notwithstanding anything contained herein, in no event may the
required days or hours as determined by Landlord be such as to require Tenant:

(1) ()  toopenearlier than 9:30 am. or later than 11:00 am. Monday through
Sunday, or

(ii) to remain open later than 9:30 p.m. Monday through Saturday, or 5:00
p.m. on Sundays, or

) To be open Easter Sunday, Thanksgiving Day, Christmas Day, or New Year's
Day; or

(3)  To be open when to do so would violate any law, criminal or civil, or subject
Tenant or its employees to fine or penalty, whether criminal or civil in nature.

Tenant agrees that it will remain open during those extended hours established by
Landlord during the Christmas season provided the Operating Requirements are met.

(A)  Co-Tenancy

"QOperating Requirements: For the purpose of this Section 9.03(a) “Operating
Requirements” shall mean thos stores representing the following minimum co-tenancy
conditions are open for business and operating during the normal business hours and
days of the Shopping Centre as designated by Landlord from time to time: (i) The Bay
("Department Store") (or a Suitable Replacement Tenant(s) as defined herein, for such
Department Store) and (ii) stores occupying at least eighty percent (80%) of the GLA
of the Shopping Centre (excluding the Department Store, cinema or Suitable
Replacements thereof and the Premises).

"Suitable Replacement(s)" shall mean a single department store occupying the entire
space formerly occupied by the Department Store, as the case may be, or a combination
of high quality "big box" retailing tenants in excess of 15,000 square feet each which
are consistent with the standards to which the Shopping Centre is to be maintained
pursuant to the terms of this Lease, such as, but not Yimited to, Chapters/Indigo,
Pacific Linen, Business Depot, Sport Chek, Toys’ “R” Us, Future Shop or
Winners. If a Suitable Replacement is & combination of big box retailers, the
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Operating Requirement for such space formerly occupied by the Department Store

shall be deemed to be satisfied if seventy percest (70%) or more of the GLA of the
space formerly occupied by the Department Store is occupied by tenants of 20,000
square feet or more, and provided that the remaining 30% (or less) of the space
formerly occupied by the Department Store may be occupied by tenants of any size.”;

(B) Tenants Right to Altemative Rent: If such Operating Requirements are not met
any time for a period of three (3) consecutive months (the "Grace Period”) then upon
expiry of the Grace Period, the Tenant may from time to time at its option either;

@) close the Premises for business and during such period of closure the
Tenant shall pay to the Landlord the Rent or other rent or additional
reat or charges otherwise payable under this Lease and will not be
required to perform any other obligations under this Lease except
those as are applicable to vacant premises; or

(ii)  remain open for business but pay monthly, to the Landlord, as
alternative rent (the "Altemative Rent”) during the period that the
Operating Requirements are not being me, in lieu of Rent and other
rent or additional rent or charges otherwise payable under this Lease,

the lesser of: (1) 2.5% of the Tenant's monthty Gross Revenue for the .
first 3 months and 2% of the Tenant's monthly Gross Revenue

thereafter, or (2) the then applicable monthly Rent payable hereunder.

Upon the date that the Operating Requirements are once again met the Tenant shall, in
the case where the Tenant had made the election under (i) above, re-open the Prefnises
for business, and in the case where the Tenant had made the election under (ii) above,
cease the payment of the Altemative Rent, and in the case of either (i) or (ii) above
resume (where the same had been otherwise suspended) the payment of the Rent, and
any other rent and additional rents and cherges due under this Lease accruing from and
after the date that the Operating Requirements were once again met. For the purposes
of this Section, the Operating Requirements shall be deemed to have been "met", in the
case of the department stores upon the execution of a lease or binding letter of intent,
and in the case of the other retail stores when they have been open and operating for a
continuous period of at least forty-five (45) days.

(C) Tenant's Right to Terminate: If the Operating Requirements fail to be met for a
period of nine (9) consecutive months, then the Tenant shall have the continuing right
thereafter and prior to the Operating Requirements once again being met, to elect, by
giving thirty (30) days' notice in writing to the Landlord, to cancel and terminate this
Lease. Once such thirty (30) day notice is given, the validity and effectiveness of
Tenant's cancellation shallinot be affected nor nullified by the fact that the Operating
Requirements are again met during such thirty (30) day period unless the Tenant in its
sole discretion elects to revoke its cancellation notice and re-open.

(D) Landlord's Right to Terminate: If the Premises have been closed for a period of
at least nine (9) consecutive months, pursuant to the Tenant's election under subclause
(BX(i) above to close the Premises or if the Tenant continues to pay Alternative Rent
for a period of six consecutive months pursuant to the Tenant's election under
subclause (B)(ii) above, then the Landlord shall have the continuing right thereafter,
prior to the Tenant either exercising its right to terminate the Lease pursuant to clause
{C) above, or re-opening the Premises for business and paying the Rent and any other
rent and additional rents and charges payable under the Lease, to terminate this Lease
by the giving of sixty (60) days' notice in writing to the Tenant.

During the first thirty (30) days of such sixty (60} day notice period, the Tenant upon
written notice to the Landlord given within such thirty (30) day period, may elect
(herein called the "Option to Reinstate™) to re-open the Premises for business and
recommence paying Rent in accordance with this Lease. Should the Tenant exercise
the Option to Reinstate, and in fact re-open the Premises or recommence paying the
Rent on or before the expiry of the sixty (60) day period after the Landlord's notice of
termination, then the Landlord's notice of termination shall be null and void. If the
Tenant exercises the Option to Reinstate, then the Tenant's remedies set out in clauses
(B) and (C) above shall not apply for a period of nine (9) months after tenant re-opens
the Premises pursuant to the Option to Reinstate whether or not the Operating
Requirements are met during such period.”;
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(iv)  during the making of repairs to or remodeling of the Premises or during periods
when Tenaat is taking iuventory;

(v)  on Easter Sunday, Thanksgiving Day, Christmas Day or New Years Day; or

(vi)  when to do so would violate any Legal Requirement, criminal or civil, or subject
Tenant or its employees to z fine or penalty, whether criminal or civil in nature.

() Tenant shall have the right, but not the obligation, to open for business on days and for

hours m excess of Designated Times (or, in the absence thereof, Minimum Times),

provided that Tenant shall give reasonable advance notice of its intended extra operating
hours to the manager of the Shopping Centre. In all cases when Tenant is open for
business outside of Designated Times, Tenant shall comply with Landiord’s reasonable
security precautionts, and Landlord may require Tenant to pay for any extra cleaning and
security costs reasonably attributable to such extra hours of operation. Landlord’s
reasonable security precautions may include the closure of the interior Mall.

Trade Name

Tenant agrees to operate for the first two (2) years of the Initial Term under the trade name “GAP
OUTLET” or “GAP FACTORY STORE?”, or any other trade name operated by Tenant or its Affiliates.
After the first two (2) years of the Initial Term there shall be no trade name requirement and this section
shall be of no further force or effect.

13.1
132

@

ARTICLE 13 - CO-TENANCY REQUIREMENTS
Initial Key Store Requirements - Intentionally Deleted
Opening Requirements

Notwithstanding that the Construction Period may have expired, Tenant shall not be
required to open the Premises for business, nor shall the Commencement Date occur or the
obligation to pay Rent begin, until: (1) the Key Stores (as defined below), plus (2) retail stores
(other than the Premises, the two named Key Stores and all other Excluded Areas) having an
aggregate of eighty percent (80%) or more of the total GLA of the Shopping Ceatre (other than
the Premises, the two named Key Stores and all other Excluded Areas) shall have opened or shall
be concurrently opening for business with Tenant (the "Opening Requirements").

®) The Key Stores are the following retailers cccupying the floor area indicated:

Tradename KFloor Area -
Sport Chek 22,855 square feet
Real Canadian Superstore 103,816 square feet

() If Tenant elects in its sole discretion to open for business prior to the fulfillment of the
Opening Requirements, then the Commencement Date shall be deemed to have occurred
on the date Tenant opens the Premises for business (provided that Landlord shall
continue to be obligated to satisfy the Delivery of Possession requirements). During the
period from the Commencement Date until the fuifillment of the Opening Requirements
(the "Interim Period”), Tenant shall pay to Landlord as a substitute rent (the "Interim
Rent™) for such Interim Period, in lieu of Minimum Rent, Percentage Rent and Other
Charges, an amount equal to fifty percent (50%) of the amount of Minimum Rent then
applicable. Each such payment of the Interim Rent shall be made within thirty (30) days
after the end of each of Tenant's fiscal months during the Interim Period. From and after
the fulfillment of the Opening Requirements, Tenant shall commence the regular
payment of Rent computed in the way and manner as provided by this Lease accruing
from and after the date the Opening Requirements were met, in lieu of Interim Rent.

(@  If the Opening Requirements have not been met within six (6) months after the expiration
of the Construction Period, then Tenant shall have the continuing right thereafter and
prior to the Opening Requirements being met, to terminate this Lease cffective on the
date stated in Tenant’s notice but no earlier than one (1) month after such notice. If
Tenant is open, Tenant shall have the right to continue Interim Rent until the effective
date of termination. Once such termination right has been exercised by Tenant, Tenant's
termination shall not be affected or nullified by the fact that the Opening Requirements
are later met unless Tenant, in its sole discretion, elects to revoke its termination notice
and reinstate this Lease,
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(¢) If the Opening Requirements have not been met within nine (9) months afier the
expiration of the Construction Period, and Tenant has not terminated this Lease, then,
effective the first day of the tenth (10th) month after the expiration of the Construction
Pericd, Tenant shall have no further rights under this Section 13.2, provided that Tenant's
obligaticn to operate and pay Rent shall be governed by the other provisions of this
Lease, and provided further that any waiting pericd before which Tenant may exercise
the Operating Requirement Remedies (as defined in Section 13.4) shall be deemed to
have commenced after the Commencement Date on the applicable date the Operating
Requirements first ceased to be satisfied pursuant to Section 13.3.

® If Tenant in good faith thinks that the Opening Requirements have not been met, then
upon Tenant’s written request Landlord shall deliver to Tenant a notice certifying the
then current tradename and GLA of each tenant of the Shopping Ceatre and any other
information requested by Tenant for the purpose of verifying whether the Opening
Requirements were or are being met, provided that Landlord shall not be required to
provide such information more frequently than twice during the period commencing on
the start of the Construction Period and ending nine (9) months after the expiration of the
Construction Period. If such information provided by Landlord discloses that the
Opening Requirements have not been met and Tenant elects to pay Interim Rent for such
period of violation in accordance with Section 13.2(c), Landlord shall rebate to Tenant
the overcharge or, at Tenant’s election, Tenant may off-set the amount of the overcharge
against Rent becoming due.

Operating Requirements

Notwithstanding anything to the contrary in this Lease, Tenant shall not be required to
open the Premises for business at all nor operate during Designated Times (or, in the absence
thereof, Minimum Times) unless the Ongoing Key Store is open for business during the
Designated Times (or, in the absence thereof, the Minimum Times) (“Ongoing Key Store
Requirements”) and retail stores (other than the Excluded Areas) having an aggregate of seventy-
five percent (75%) or more of the total GLA of the Shopping Centre (other than the Bxcluded
Areas) are also open for business during the Designated Times (or, in the absence thereof,
Minimum Times) (“ GLA Requirements”). Collectively, the GLA Requirements and the Ongoing
Key Store Requirements may be referred to as the “Operating Requirements”. As used herein:
(1) “Excluded Areas” means all of the following: the Premises; any store leased to the Tenant or a
Related Party of the Tenant and which is closed in violation of its lease; the Ongoing Key Store
and any other Major Stores; basement arcas; remote storage space having no Mall frontage and
not within a retail store; mezzanine space within a retail store but used only for non-retail
purposes; office premises located on a level or wing of the Shopping Centre dedicated to office
use and having no frontage onto a retail Mall; and (2) “Major Store™ means a single store, having
a GLA of at least one hundred thousand (100,000) square feet.

() A store shall not be considered open for business if such store is open and operating (1)
less than the Designated Times (or, in the absence thereof, Minimum Times), or (2) in
less than substentially all of its space. Failure to meet either the Key Store Requirements
or the GLA Requirements shall be deemed a failure of the Operating Requirements and
may sometimes be referred to as a "Co-Tenancy Failure." If the Operating Requirements
are not being met because a store is closed by reason of casualty, expropriation, or the
making of repairs or alterations as a result of casualty or expropriation (collectively, an
“Bxcused Closure™), such Excused Closure shall not give rise to Tenant’s right to pursue
Operating Requirement Remedies pursuant to Section 13.4 unless such Excused Closure
continues for more than a period of onoe hundred eighty (180) days. Any waiting period
before which Tenant may exercise the Operating Requirement Remedies shall be deemed
to run concurrently with such 180-day grace period for an Excused Closure. Landlord
shall promptly notify Tenant of any Co-Tenancy Failure.

() Ongoing Key Store. The Ongoing Key Store is the following retailer occupying the
floor area indicated:

Tradename Floor Area

Real Canadian Superstore 103,816 square feet (comprising a
ground floor GLA of 94,137
square feet and a mezzanine GLA
of 9,679 square feet)

(d)  If Tenant in good faith thinks that a Cotenancy Failure may have occurred, thep upon
Tenant’s written request Landlord shall deliver to Tenant a notice certifying the then
current tradename and GLA of each tenant of the Shopping Centre and any other
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information requested by Tenant for the purpose of verifying whether the Operating
Requirements were or are being met, provided that Landlord shall not be required to
provide such information more frequently than twice in each Lease Year. If such
information provided by Landlord discloses a violation of the Operating Requirements
and Tenant elects to pay Alternate Rent for such period of violation in accordance with
Section 13.4(A), Landlord shall rebate to Tenant the overcharge or, at Tenant’s election,
Tenant may offset the amount of the overcharge against Rent becoming due.

In the event Landlord undertakes a major remodel of the Shopping Center which shall be
defined as a remodel involving more than fifty percent (50%) of the CRU space in the
Shopping Center (“Major Remodel”), then the GLA Requirement shall be reduced to
sixty percent (60%), until such time as Landlord has completed the Major Remodel, but
in no event longer than eighteen (18) months.

134  Operating Requirement Remedies

@®

®)

©

If the Operating Requirements are not met for a continuous period of ninety (90) days,

_ then, effective immediately, Tenant shall have the following rights:

()  Right to Close Remedy. Tenant may close the Premises for business and, during
such period of closure, Tenant shall pay Minimum Rent and all other Rent
(excluding Percentage Rent) in accordance with all applicable provisions of this
Lease and shall perform all of such other obligations as are applicable to a vacant
premises. This remedy is referred to herein as the "Right to Close Remedy."

(i)  Altemate Rent Remedy, Tenant may remain open for business and pay monthly,
as "Alternate Rent" during the period that the Operating Requirements are not
being met, in leu of Minimum Rent, Percentage Rent and Other Charges, an
amount equal to the seventy-five percent (75%) of the Monthly Total Rent for the
first three (3) months, and fifty percent (50%) of the Monthly Total Rent for each
month thereafter. For Purposes of this Section 13.4(A)(2), "Monthly Total Rent"
means and comprises the total monthly rent payable under this Lease on account
of then applicable Minimum Rent, Taxes, the CAM Charge and all Other
Charges. Each such payment of the Alternate Rent shall be made in advance on
the first day of each month, Notwithstanding the foregoing, throughout the said
period Tenant shall be responsible for one hundred percent (100%) of the utilities
charges payable under Section 11.1. This remedy is referred to herein as the
"Alternate Rent Remedy." .

Tenant may elect the Right to Close Remedy or the Alternate Rent Remedy altemately,
from time to time. Upon the date (the "Resumption Date”) that the Operating
Requirements are once again met for a continuous period of sixty (60) days with
occupants under leases with terms of at least one (1) year, Tenant shall, in the case where
Tenant had elected the Right to Close Remedy, reopen the Premises for business, and, in
the case where Tenant had elected the Alternate Rent Remedy, cease the payment of the
Alternate Rent, and in the case of either remedy resume (where the same had been
otherwise suspended) the payment of regular Rent computed in the manner set forth in
this Lease. ‘

Termination Remedy. If the Operating Requirements are not met for a continuous period
of twelve (12) months from the date that the GLA Requirements are not met, or eighteen
(13) months from the date the Ongoing Key Store Requirements are not met, then, in
addition to the Right to Close Remedy and the Alternate Rent Remedy, Tenant shall have
the continuing right thereafter and while such condition continues, to terminate this Lease
upon thirty (30) days' written notice to Landlord. This remedy is referred to herein as the
“Termination Remedy.” Once such Termination Remedy has been exercised by Tenant,
Tenant's termination shall not be affected or nullified by the fact that the Operating
Requirements have once again been met during the thirty (30) day termination notice
period unless Tenant, in its sole discretion, elects to revoke its termination notice and
reinstate this Lease. At any time after the expiry of the aforesaid twelve (12) month or
eighteen (18) month period, as the case may be, if Tenant is then open for business on the
Premises and paying Alternate Rent, and has not exercised the Termination Remedy,
Landlord shall be entitled to terminate this Lease by written notice to Tenant to take
effect on the sixtieth (60th) day following the date such notice is given. In that event
Tenant shall be entitled to nullify Landlord’s notice of termination by notifying Landlord
in writing at least thirty (30) days prior to the scheduled termination date that, effective

. immediately upon the giving of Tenant’s notice (the “Resumption Date”), Tenant shall

cease the payment of Alternate Rent and resume the payment of regular Rent computed
in the manner set forth in this Lease. If Tenant’s exercise of its Alternate Rent Remedy
up until the Resumption Date had resulted from a violation of the Ongoing Key Store

HAWPDOCS\ic\20VIC\Lansdowno Pl-Peterbi\Gap 11-8852\Lease vAMK Ang 31 11.doc

118



119

-21-

Requirements, Tenant shall not be entitled to again exercise any of its remedies for
violation of the Ongoing Key Store Requirements until at least twelve (12) months
following, the Resumption Date. If Tenant’s exercise of its Alternate Rent Remedy up
until the Resumption Date had resulted from a violation of the GLA Requirements,
Tenant shall not be entitled to again exercise any of its remedies for violation of the GLA
Requirements until at least twelve (12) months following the Resumption Date. For
example and for greater certainty, if there has been a violation of the GLA Requirements
for twelve (12) months or a violation of the Ongoing Key Store Requirements for
eighteen (18) months and Tenant is paying Alternate Rent, and if Landlord elects to
terminate this Lease and Tenant elects to resume the payment of reguler Rent as herein
provided, then Tenant shall not be entitled to exercise any remedies for violation of the
GLA Requirements or the Ongoing Key Store Requirements until at least twelve (12)
months following the Resumption Date.

(d)  The Right to Close Remedy, the Alternate Rent Remedy and the Termination Remedy are
collectively referred to herein as "Operating Requirement Remedies.” For purposes of
this Article 13, the Operating Requirements shall not be deemed to have been met after a
Co-Tenancy Failure unless and until Landlord provides Tenant reasonable written
evidence that each substitution tenant (1) has opened for business and (2) has a binding
Iease or operating agreement with a term of one (1) year or longer (excluding any portion
of the term subject to cancellation and excluding any option term) and with requirements
to open and operate during the Designated Times (or, in the absence thereof, Minimum
Times).

(e) In the event Tenant elects the Right to Close Remedy pursuant to this Article 13, and the
Premises have been closed for a period of more than ninety (90) consecutive days
pursuant to the Right to Close Remedy, then: (i) Landlord shall have the right to
terminate this Lease by giving Tenant written notice that it intends to terminate this Lease
effective as of the sixtieth (60th) day subsequent to the date of such notice and (ii)
Landlord shall be entitled (upon reasorable advance notice and during reasonable hours)
to cater the Premises to exhibit the same to any prospective tenant, lender or purchaser
without being liable to Tenant for any trespass or breach of any covenant contained in
this Lease or otherwise. Provided, however, Tenant shall be entitled to nullify Landlord’s
notice of termination by notifying Landlord in writing at least thirty (30) days prior to the
scheduled termination date that Tenant intends to re-open and operate pursuant to the
Alternate Rent Remedy, so long as Tenant does in fact re-open and operate within
seventy-five (75) days following the date it gives such notice to Landlord.

® In the event this Lease is terminated pursuant to any provision of this Section 13.4,
Landlord and Tenant shall be released and discharged from any obligations or Liabilities
which would otherwise arise from and after the termination date of this Lease, but not
from obligations which arose or were attributable to the period prior to such termination.

13.5 Substitution

(a) If Landlord desires to substitute a another key store for the Ongoing Key Store for
purposes of satisfying the Operating Requirements, Landlord shall submit the name of
such substitute key store to Tenant for its prior written approval. The approval of Tenant
shall not be unreasonably withheld if: (1) the use to be conducted by such substitute key
store is substantially the same as that conducted by the Ongoing Key Store it is intended
to replace or is substantially the same as a department store or junior department store;
(2) the merchandise sold by such substitute key store is of equal or better quality, and is
offered at similar price points as the Ongoing Key Store it is intended to replace or is
department store or junior department store merchandise; and (3) such substitute key
store will operate a retail business from substantially all of the ground floor of the
premises being vacated by the Ongoing Key Store it is intended to replace.
Notwithstanding the foregoing, Landlord shall not require Tenant’s approval of a
substitute key store which is named on the list of acceptable substitute key stores attached
hereto as Exhibit F. .

()  Notwithstending Section 13.5(A), Landlord shall be entitled to replace not more than one
Ongoing Key Store with a combination of substitute retailers (each a “Box Store”)
provided the following conditions (together the “Box Store Substitution Test”) are met:
(1) each Box Store must have a GLA of at least.twenty thousand (20,000) fect; (2) the
Box Stores must together occupy at least eighty percent (80%) of the ground floor GLA
previously occupied by the replaced Ongoing Key Store, after deducting therefrom the
area occupied by new Malls within the former Ongoing Key Store space so long as the
size of those new Malls is not excessive compared to the size of existing Malls in the

.Shopping Centre; and (3) each Box Store must either be one of the retailersmamed on the
list of acceptable substitute Box Stores attached hereto as Exhibit F-1, or be approved in
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writing in advance by Tenant, which approval shall not be unreasonably withheld having
regard to the reputation of the Box Store, the type, quality and price points of its
merchandise, and any other relevant factors. Furthermore, and notwithstanding anything
to the contrary in Sections 13.5(A) and (B), if the Ongoing Key Store closes, and
Landlord does not replace it with a substitute key store under Section 13.5(A) or with
Box Stores which satisfy the Box Store Substitution Test, then Landlord may elect to
modify the Ongoing Key Store Requirements so as to exclude that Ongoing Key Store, in
which event the definition of “GLA Requirements” in Section 13.3(A) shall immediately
be amended by substituting “eighty percent (80%)” for “seventy-five percent (75%)”. If
Landlord makes such election, then the GLA previously occupied by the Ongoing Key
Store, or in the event the Box Store Substitution Test is met, any part or parts of such
GLA which are not replaced by Box Stores which satisfy the Box Store Substitution Test
(excluding any new Mall area referred to above in this Section 13.5(B)), shall, in each of
the foregoing events as applicable, be edded to the GLA of the Shopping Centre for
purposes of the GLA Requirements pursuant to Article 13. ‘

(c) The aforementioned rights of approval of Tenant are solely for the purpose of
determining whether such proposed replacement retailer qualifies as an Ongoing Key
Store or Box Store for purposes of determining Tenant's rights under this Lease and is not
intended to impair or restrict the freedom of Landlord to enter into leases or operating
agreements with any party with whom Landlord desires in the exercise of its sole and
absolute discretion.

ARTICLE 14 - MAINTENANCE
141 Landlord's Repairs ’
Subject to Articles 19 and 20, Landlord shall at all times, at its sole cost and expense (but subject to
partial reimbursement under Article 10, if applicable), keep, replace and maintain in good condition, order
and repair:
(i)  all portions of the Building other than the Premises, and further excluding

improvements in other rentable premises to the extent the tenamt or occupant
thereof is responsible for same;

(i)  all portions of the roof, roof structures, supports and walkpads; and all structural

portions of the Building containing the Premises, including but not limited to, the
foundation and structural supports, exterior and load bearing walls, flocr slab
{but not floor coverings), gutters, downspouts and exterior doors (other than
exterior doors of the Premises installed as part of its storefront, and exterior doors
of other rentable premises to the extent the tenant or occupant thereof is
responsible for same); and Tenant’s interior ceiling, floors and walls damaged
from leaking attributable to any space adjoining or directly above the Premises
being occupied by a restaurant, hair salon, spa or other heavy water user;

(iii) all other portions of the Premises which constitute Landlord’s Work for a period
of one (1) year from the date of completion thereof or for the period of the
warranties of Landlord's contractors, whichever is longer;

(iv)  all utilities to the point of entry to the Premises;

(v)  all driveways, sidewalks and parking areas of the Property and all other Common
Areas, including the removal of snow and ice therefrom;

i) latent defects in the Premises (excluding parts of the Premises constructed by
Tenant);

(vii)  subject to the release and waiver provisions of Section 17.4, any damage to the
Premises caused by the willful act or the negligence of Landlord or Landlord’s

Agents.
142  Tenant's Right to Cure

Tenant shall give Landlord notice in accordance with Section 22.3 of any such repairs to be performed by
Landlord and Landlord shall commence and complete such repairs as soon as is reasonably possible under
_the circumstances (and immedistely in the event of an emergency) after having received notice. If
Landlord fails to perform its obligations within the requisite pericd under Section 22.3, Tenant may
perform the repairs or maintenance. In an emergency Tenant may undertake immediate repairs which
would be Landlord's responsibility and notify Landlord promptly after such repairs have been undertaken.
If Tenant undertakes such repairs, Tenant may deduct the cost thereof from the Rent next coming due, in
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(B) (i) toremain open later than 9:30 p.m. Monday through Saturday, or
5:00 p.m. on Sundays, or

(C) To be open Easter Sunday, Thanksgiving Day, Christmas Day, or New Year’s
Day; or :

(D) To be open when to do so would violate any law, criminal or civil, or squect
Tenant or its employees to fine or penalty, whether criminal or civil in nature.

Tenant agrees that it will remain open during those extended hours established by
Landlord during the Christmas season provided the Operating Requirements are met.

Continuous Occupancy Tenant acknowledges that its continued occupancy of the
Premises and the regular conduct of its business therein are of utmost importance to
neighbouring tenants and to Landlord in the renting of space in the Project, the renewal of
other leases therein, the efficient and economic supply of services and utilities, the
maintenance of Percentage Rent, and in the character and quality of the other tenants in
the Project. Tenant covenants and agrees that subject to Article 5.05 throughout the
Initial Term it will occupy the entire Premises, comply strictly with the provisions of
Article 5.03 and not vacate or abandon the Premises at any time during the Initial Term.
Tenant acknowledges that Landlord is executing this Lease in reliance thereupon and that
the same is a material element inducing Landlord to execute this Lease. Tenant further
agrees that if it vacates or abandons the Premises or fails to so conduct its business
therein, or uses or permits or suffers the use of the Premises for any purpose not
specifically herein authorized and allowed, Tenant will be in breach of Tenant’s
obligations under this Lease, and then, without constituting a waiver of Tenant’s
obligations or limiting Landlord’s remedies under this Lease, all Rent reserved in this
Lease will immediately become due and payable to Landlord unless guaranteed to the
satisfaction of Landlord.

Ongoing Co-Tenancy

(8  Operating Requirements: For the purpose of this Article “Operating
Requirements” shall mean those stores representing the following minimum co-
tenancy conditions are open for business and operating during the normal
business hours and days of the Project as designated by Landlord from time to
time but in no event less than the minimum hours set forth in Article 5.03: (i)
Sears department store (“Department Store™) (or a Suitable Replacement
Tenant(s) as defined herein, for such Department Store) and (ii) stores occupying
at least eighty percent (80%) of the gross leaseable area of the Project (excluding
the Department Store or Suitable Replacements thereof and the Premises).

“Suitable Replacement” shall mean a single department store occupying the entire
space formerly occupied by the Department Store, or a combination of high
quality “big box” retailing tenants in excess of 15,000 square feet each which are
consistent with the standards to which the Project is to be maintained pursuant to
the terms of this Lease, such as, but not limited to, Chapters/Indigo, Pacific Linen,
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Business Depot, Sport Chek, Toys’ “R” Us, Future Shop or Winners. If a
Suitable Replacement is a combination of big box retailers, the Operating
Regquirement for such former Department Store premises shall be deemed to be
satisfied if 70% or more of the gross leaseable area of the former Department
Store premises are occupied by tenants of 20,000 square *feet or more, and
provided that the remaining 30% (or less) of the former Department Store space
may be occupied by tenants of any size.

(b)  Tenant’s Right to Alterative Rent: If such Operating Requirements are not met
any time for a period of three (3) consecutive months (the “Grace Period™) then
upon expiry of the Grace Period, Tenant may from time to time at its option
either:

(i) close the Premises for business and during such period of closure
Tenant shall pay the Annual Rent but no Percentage Rent or
Occupancy Costs or other rent or additional rent or charges
otherwise payable under this Lease and will not be required to
perform any other obligations under this Lease except those as are
applicable to vacant premises; or

(ii) remain open for business but pay monthly, as alternative rent (the
“Alternative Rent”) during the period that the Operating
Requirements are not being met, in lieu of Annual Rent and
Percentage Rent and Occupancy Costs and other rent or
additional rent or charges otherwise payable under this Lease, the
lesser of: (1) 2.5% of Tenant’s monthly Gross Revenue for the
first 3 months and 2% of Tenant's monthly Gross Revenue
thereafier, or (2) the then applicable monthly Annual Rent
payable hereunder.

Upon the date that the Operating Requirements are once again met Tenant shall,
in the case where Tenant had made the clection under (i) above, re-open the
Premises for business, and in the case where Tenant had made the election under
(ii) above, cease the payment of the Alternative Rent, and in the case of either (i)
or (ii) above resume (where the same had been otherwise suspended) the payment
of Annual Rent, Occupancy Costs, Percentage Rent (calculated in the manner set
forth in this Lease), and any other rent and additional rents and charges due under
this Lease accruing from and after the date that the Operating Requirements were
once again met. For the purposes of this Article, the Operating Requirements
shall be deemed to have been “met”, in the case of the department stores upon the
execution of a lease or binding letter of intent, and in the case of the other retail
stores when they have been open and operating for a continuous period of at least
forty-five (45) days.

(c)  Tenant’s Right to Terminate: If the Operating Requirements fail to be met fora

period of nine (9) consecutive months, then Tenant shall have the continuing right
thereafter and prior to the Operating Requirements once again being met, to elect,
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12.3 Days and Hours of Operation

(A) Expressly subject to other relevant provisions of this Lease, including, without
limitation, Section 12.3(B) and Article 13, and except for closures for the purpose of alterations,
renovations, repairs or inventory-taking, and closures resulting from damage or destruction,
expropriation or Force Majeure, Tenant shall from and after the Commencement Date continuously
remain open and operate its business at the Premises during the days and hours of the Shopping
Centre designated by Landlord (“Designated Times®), or, in the absence of Designated Times, from
10:00 a.m. to 6:00 p.m., Mondays through Saturdays (“Minimum Times").

(B) Notwithstanding anything in this Lease to the contrary, Tenant shall not be required
to open or operate:

m earlier than 10:00 a.m. Monday through Saturday, or earlier than 12:00
noon on Sunday (if Sundays are Designated Times);

2 later than 10:00 p.m. Monday through Saturday or 6:00 p.m. on Sunday (if
Sundays are Designated Times);

3) at all if Tenant would thus be required to be open for business less than the
Minimum Times or less than five hours on Sunday (if Sundays are Designated Times);

) during the making of repairs to or remodeling of the Premises or during
periods when Tenant is taking inventory;

(5) on Easter Sunday, Thanksgiving Day, Christmas Day or New Years Day; or

6) when to do so would violate any Legal Requirement, criminal or civil, or
subject Tenant or its employees to a fine or penalty, whether criminal or civil in nature.

(O Tenant shall have the right, but not the obligation, to open for business on days and
for hours in excess of Designated Times (or, in the absence thereof, Minimum Times), provided that
if the Premises have no exterior customer access and must be accessed through a Mall then Tenant
shall give reasonable advance notice of its intended extra operating hours to the manager of the
Shopping Centre. In all cases when Tenant is open for business outside of Designated Times,
Tenant shall comply with Landlord’s reasonable security precautions, and Landlord may require
Tenant to pay for any extra cleaning and security costs reasonably attributable to such extra hours of
operation. Landlord’s reasonable security precautions may include the closure of the interior Mall
where the Premises has exterior customer access, and where the Premises has no exterior customer
access such precautions may include limiting customer access to and from the Premises through
the interior Mall to that portion of the Mall in the vicinity of the Premises which leads to that
customer entrance to (and exit from) the Shopping Centre which is closest to the Premises.

12.4 Trade Name

Tenant agrees to operate for the first two (2) years of the Initial Term under one or any
combination of the following trade names: “OLD NAVY”, “GAP*, “GAP MEN”, “GAP WOMEN"
“GAP KIDS”, “BABY GAP”, GAP BODY”, BANANA REPUBLIC", “BANANA REPUBLIC MEN",
“BANANA REBUPLIC WOMEN?", or any other trade name operated by Tenant or its Affiliates
(except an outlet concept, which Tenant shall not be permitted to operate under). After the first two
(2) years of the Initial Term there shall be no trade name requirement and this section shall be of no
further force or effect.

ARTICLE 13: CO-TENANCY REQUIREMENTS
13.1 Intentionally Deleted
13.2 Opening Requirements
(A)  Notwithstanding that the Construction Period may have expired, Tenant shall not be
required to open the Premises for business, nor shall the Commencement Date occur or the

obligation to pay Rent begin, until: seventy-five percent (75%) or more of the total GLA of the mall
level of the former Eaton’s space as shown cross hatched on Exhibit A-3 (other than the Premises)
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shall have opened or shall be concurrently opening for business with Tenant {the "Opening
Requirements").

8) Intentionally deleted

(C)  If Tenant elects in its sole discretion to open for business prior to the fulfillment of
the Opening Requirements, then the Commencement Date shall be deemed to have occurred on
the date Tenant opens the Premises for business (provided that Landlord shall continue to be
obligated to satisfy the Delivery of Possession requirements). During the period from the
Commencement Date until the fulfillment of the Opening Requirements (the "Interim Period"),
Tenant shall pay to Landlord as a substitute rent (the "Interim Rent") for such Interim Period, in lieu
of Minimum Rent, Percentage Rent, and Other Charges, an amount equal to the Altemate Rent
under Section 13.4 (A)(2). From and after the fulfillment of the Opening Requirements, Tenant shall
commence the regular payment of Rent computed in the way and manner as provided by this Lease
accruing from and after the date the Opening Requirements were met, in lieu of Interim Rent.

(D)  If the Opening Requirements have not been met within six (6) months after the
expiration of the Construction Period, then Tenant shall have the continuing right the right for a
pericd of three (3) months thereafter and prior to the Opening Requirements being met, to
terminate this Lease. Once such termination right has been exercised by Tenant, Tenant's
termination shall not be affected or nullified by the fact that the Opening Requirements are later
met unless Tenant, in its sole discretion, elects to revoke its termination notice and reinstate this
Lease.

® If the Opening Requirements have not been met within nine (9) months after the
expiration of the Construction Period, and Tenant has not terminated this Lease, then, effective the
first day of the tenth (10th) month after the expiration of the Construction Period, Tenant shall have
no further rights under this Section 13.2, provided that Tenant's obligation to operate and pay Rent
shall be govemed by the other provisions of this Lease, and provided further that any waiting
period before which Tenant may exercise the Operating Requirement Remedies (as defined in
Section 13.4) shall be deemed to have elapsed.

F) Tenant or its designated agent shall have the right at its own cost and expense to
audit and/or inspect Landlord's records with respect to the Opening Requirements. Tenant shall
give Landlord not less than thirty (30) days’ written notice of its intention to conduct any such audit.
If such audit discloses a violation of the Opening Requirements and Tenant elects to pay Interim
Rent for such period of violation in accordance with Section 13.2(C), Larndlord shall rebate to
Tenant the overcharge or, at Tenant's election, Tenant may offset the amount of the overcharge
against Rent becoming due.

13.3  Operating Requirements

(A)  Notwithstanding anything to the contrary in this Lease, Tenant shall not be required
to open the Premises for business at all nor operate during Designated Times (or, in the absence
thereof, Minimum Times) unless the Key Stores are open for business during the Designated Times
(or, in the absence thereof, the Minimum Times) (“Key Store Requirements”) and retail stores (other
than the Excluded Areas) having an aggregate of eighty percent (80%) or more of the total GLA of
the Shopping Centre (other than the Excluded Areas) are also open for business during the
Designated Times {or, in the absence thereof, Minimum Times) (* GLA Requirements”).
Collectively, the GLA Requirements and the Key Store Requirements may be referred to as the
*Operating Requirements®. As used herein: (1) “Excluded Areas” means all of the following: the
Premises; any store leased to a the Tenant or a Related Party of the Tenant and which is closed in
violation of its lease; the Key Stores and any other Major Stores; basement areas; remote storage
space having no Mall frontage and not within a retail store; mezzanine space within a retai! store
but used only for non-retail purposes; office premises located on a level or wing of the Shopping
Centre dedicated to office use and having no frontage onto a retail Mall, the theater, the Zellers
premises so long as such premises remains a single store, with one trade name, having a2 GLA of at
least 95,000 square feet, and (2) “Major Store* means a single store, having a GLA of at least one
hundred thousand (100,000) square feet.

8) A store shall not be considered open for business if such store is open and operating
(1) less than the Designated Times (or, in the absence thereof, Minimum Times), or (2) in less than
substantially all of its space. Failure to meet either the Key Store Requirements or the GLA
Requirements shall be deemed a failure of the Operating Requirements and may sometimes be
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referred to as a "Co-Tenancy Failure.” If the Operating Requirements are not being met because a
store is closed by reason of casualty, expropriation, or the making of repairs or alterations as a result
of casualty or expropriation (collectively, an “Excused Closure”), such Excused Closure shall not
give rise to Tenant’s right to pursue Operating Requirement Remedies pursuant to Section 13.4
unless such Excused Closure continues for more than a period of one hundred eighty (180) days.
Any waiting period before which Tenant may exercise the Operating Requirement Remedies shall
be deemed to run concurrently with such 180-day grace period for an Excused Closure. Landlord
shall promptly notify Tenant of any Co-Tenancy Failure.

(o] Key Stores. The Key Stores are the following retailers occupying the floor area

indicated:
Tradename Floor Area
The Bay 151,000 s.f.
Sears 207,000 s.f.

(D)  If Tenant in good faith thinks that a Cotenancy Failure may have occurred, then
upon Tenant's written request Landlord shall deliver to Tenant a notice certifying the then current
tradename and GLA of each tenant of the Shopping Centre and any other information requested by
Tenant for the purpose of verifying whether the Operating Requirements were or are being met,
provided that Landlord shall not be required to provide such information more frequently than
twice in each Lease Year. If such information provided by Landlord discloses a violation of the
Operating Requirements and Tenant elects to pay Alternate Rent for such period of violation in
accordance with Section 13.4(A), Landlord shall rebate to Tenant the overcharge or, at Tenant’s
election, Tenant may offset the amount of the overcharge against Rent becoming due.

® In the event Landlord undertakes a major remodel of the Shopping Center which
shall be defined as a remodel involving more than fifty percent (50%) of the CRU space in the
Shopping Center (“Major Remodel”), then the GLA Requirement shall be reduced to sixty-five
percent (65%), until such time as Landlord has completed the Major Remodel, but in no event
longer than eighteen (18) months.

13.4 Operating Requirement Remedies

A If the Operating Requirements are not met for a continuous period of ninety (30}
days, then, effective immediately, Tenant shall have the following rights:

1) Right to Close Remedy. Tenant may close the Premises for business and,
during such period of closure, Tenant shall pay Minimum Rent and all other Rent (excluding
Percentage Rent) in accordance with all applicable provisions of this Lease and shall perform all of
such other obligations as are applicable to a vacant premises. This remedy is referred to herein as
the “Right to Close Remedy."

) Tenant may remain open for business and pay monthly, as “Alternate Rent”
during the period that the Operating Requirements are not being met, in lieu of Minimum Rent,
Percentage Rent and Other Charges, an amount equal to Seventy-five percent (75%) of the Monthly
Total Rent for the first three months, and Fifty percent (50%) of the Monthly Total Rent for each
month thereafter. For the purpose of this Section 13.4, “Monthly Total Rent” means and comprises
the total monthly rent payable under this Lease on account of Minimum Rent, Percentage Rent,
Taxes payable by Tenant under Section 9.2 (B) (if any), and all Other Charges (if any). Each
component of Alternate Rent (as identified in the preceding sentence) shall be payable in
accordance with the applicable provisions in the Lease and furthermore the parties acknowledge
and agree as follows:

(0] in calculating Percentage Rent payable as a component of Alternate
Rent, the Breakpoints shall be determined on the basis that the full
Minimum Rent under Section 6.1 is payable and there shall be no
reduction in the Breakpoints for the reason that the Alternate Rent
includes less than 100% of the Minimum Rent; and

(i)  notwithstanding the foregoing, Tenant shall be responsible for 100%
of the utility charges under Section 11.1.

This remedy is referred to herein as the “Altemnate Rent Remedy”.
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(8 Tenant may elect the Right to Close Remedy or the Alternate Rent Remedy
alternately, from time to time. Upon the date (the “Resumption Date"} that the Operating
Requirements are once again met for a continuous period of sixty (60) days with occupants under
leases with terms of at least one (1) year, Tenant shall, in the case where Tenant had elected the
Right to Close Remedy, reopen the Premises for business, and, in the case where Tenant had
elected the Alternate Rent Remedy, cease the payment of the Alternate Rent, and in the case of
either remedy resume (where the same had been otherwise suspended) the payment of regular Rent
computed in the manner set forth in this Lease.

(C)  Termination Remedy. If the Operating Requirements are not met for a continuous
period of twelve (12) months from the date that the GLA Requirements are not met, or eighteen (18)
months from the date the Key Store Requirements are not met, then, in addition to the Right to
Close Remedy and the Alternate Rent Remedy, Tenant shall have the continuing right thereafter
and while such condition continues, to terminate this Lease upon thirty (30) days' written notice to
Landlord. This remedy is referred to herein as the "Termination Remedy.” Once such Temmination
Remedy has been exercised by Tenant, Tenant's termination shall not be affected or nullified by the
fact that the Operating Requirements have once again been met during the thirty (30) day
termination notice period unless Tenant, in its sole discretion, elects to revoke its termination notice
and reinstate this Lease. At any time after the expiry of the aforesaid twelve (12) month or eighteen
(18) month period, as the case may be if Tenant is then open for business on the Premises and
paying Alternate Rent, and has not exercised the Termination Remedy, Landlord shall be entitled to
terminate this Lease by written notice to Tenant to take effect on the sixtieth (60%) day following the
date such notice is given. In that event Tenant shall be entitled to nullify Landlord’s notice of
termination by notifying Landlord in writing at least thirty (30) days prior to the scheduled
termination date that, effective immediately upon the giving of Tenant’s notice (the “Resumption
Date®), Tenant shall cease the payment of Alternate Rent and resume the payment of regular Rent
computed in the manner set forth in this Lease. If Tenant’s exercise of its Altemate Rent Remedy up
until the Resumption Date had resulted from a violation of the Key Store Requirements, Tenant
shall not be entitled to again exercise any of its remedies for violation of the Key Store
Requirements until at least twelve (12) months following the Resumption Date. If Tenant's exercise
of its Alternate Rent Remedy up until the Resumption Date had resulted from a violation of the GLA
Requirements, Tenant shall not be entitled to again exercise any of its remedies for violation of the
GLA Requirements until at least twelve (12) months following the Resumption Date. For example
and for greater certainty, if there has been a violation of the GLA Requirements for twelve (12)
months or a violation of the Key Store Requirements for eighteen (18) months and Tenant is paying
Altemnate Rent, and if Landlord elects to terminate this Lease and Tenant elects to resume the
payment of regular Rent as herein provided, then Tenant shall not be entitled to exercise any
remedies for violation of the GLA Requirements or the Key Store Requirements until at least twelve
(12) months following the Resumption Date.

(D)  The Right to Close Remedy, the Altemate Rent Remedy and the Termination
Remedy are collectively referred to herein as "Operating Requirement Remedies.” For purposes of
this Article 13, the Operating Requirements shall not be deemed to have been met after a Co-
Tenancy Failure unless and until Landlord provides Tenant reasonable written evidence that each
substitution tenant (1) has opened for business and (2) has a binding lease or operating agreement
with a term of one (1) year or longer (excluding any portion of the term subject to cancellation and
excluding any option term) and with requirements to open and operate during the Designated
Times (or, in the absence thereof, Minimum Times).

(E) in the event Tenant elects the Right to Close Remedy pursuant to this Article 13, and
the Premises have been closed for a period of more than ninety (90) consecutive days pursuant to
the Right to Close Remedy, then: (i) Landlord shall have the right to terminate this Lease by giving
Tenant written notice that it intends to terminate this Lease effective as of the sixtieth (60%) day
subsequent to the date of such notice and (ji) Landlord shall be entitled (upon reasonable advance
notice and during reasonable hours) to enter the Premises to exhibit the same to any prospective
tenant, lender or purchaser without being liable to Tenant for any trespass or breach of any
covenant contained in this Lease or otherwise. Provided, however, Tenant shall be entitled to
nullify Landlord’s notice of termination by notifying Landlord in writing at least thirty (30) days prior
to the scheduled termination date that Tenant intends to re-open and operate pursuant to the
Alternate Rent Remedy, so long as Tenant does in fact re-open and operate within seventy-five (75)
days following the date it gives such notice to Landlord.
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F) In the event this Lease is terminated pursuant to any provision of this Section 13.4,
Landlord and Tenant shall be released and discharged from any obligations or liabilities which
would otherwise arise from and after the termination date of this Lease, but not from cbligations
which arose or were attributable to the period prior to such termination.

13.5 Substitution

(A)  If Landlord desires to substitute a department store for one of the Key Stores for
purposes of satisfying the Operating Requirements, Landlord shall submit the name of such
substitute department store to Tenant for its prior written approval. The approval of Tenant shall not
be unreasonably withheld if: (1) the use to be conducted by such substitute department store is
substantially the same as that conducted by the Key Store it is intended to replace; (2) the
merchandise sold by such substitute department store is of equal or better quality, and is offered at
similar price points as the Key Store it is intended to replace; and (3) such substitute department
store will operate a retail business from substantially all of the premises being vacated by the Key
Store it is intended to replace. Notwithstanding the foregoing, Landlord shall not require Tenant’s
approval of a substitute department store which is named on the list of acceptable substitute
department stores attached hereto as Exhibit F.

(B Notwithstanding Section 13.5(A), Landlord shall be entitled to replace not more
than one Key Store with a combination of substitute retailers (each a “Box Store*) provided the
following conditions (together the “Box Store Substitution Test*) are met: (1) each Box Store must
have a GLA of at least twenty thousand (20,000) feet; (2) the Box Stores must together occupy at
least eighty percent (80%) of the GLA previously occupied by the replaced Key Store, after
deducting therefrom the area occupied by new Malls within the former Key Store space so long as
the size of those new Malls is not excessive compared to the size of existing Malls in the Shopping
Centre; and (3) each Box Store must either be one of the retailers named on the list of acceptable
substitute Box Stores attached hereto as Exhibit F-1, or be approved in writing in advance by
Tenant, which approval shall not be unreasonably withheld having regard to the reputation of the
Box Store, the type, quality and price points of its merchandise, and any other relevant factors.
Furthermore, and notwithstanding anything to the contrary in Sections 13.5(A) and (B), if a Key
Store closes, and Landlord does not replace it with a substitute department store under Section
13.5(A) or with Box Stores which satisfy the Box Store Substitution Test, then Landlord may elect to
modify the Key Store Requirements so as to exclude that Key Store, in which event the definition of
*GLA Requirements” in Section 13.3(A) shall immediately be amended by substituting “eighty-five
percent (85%)* for “eighty percent (80%)“. If Landlord makes such election, then the GLA
previously occupied by the Key Store, or in the event the Box Store Substitution Test is met, any
part or parts of such GLA which are not replaced by Box Stores which satisfy the Box Store
Substitution Test (excluding any new Mall area referred to above in this Section 13.5(B)), shall, in
each of the foregoing events as applicable, be added to the GLA of the Shopping Centre for
purposes of the GLA Requirements pursuant to Article 13.

(©)  The aforementioned rights of approval of Tenant are solely for the purpose of
determining whether such proposed replacement retailer qualifies as a Key Store or Box Store for
purposes of determining Tenant's rights under this Lease and is not intended to impair or restrict the
freedom of Landlord to enter into leases or operating agreements with any party with whom
Landlord desires in the exercise of its sole and absolute discretion.

ARTICLE 14: MAINTENANCE
14.1 Landlord's Repairs

Subject to Articles 19 and 20, Landlord shall at all times, at its sole cost and expense (but
subject to partial reimbursement under Article 10, if applicable), keep, replace and maintain in
good condition, order and repair:

m all portions of the Building other than the Premises, and further excluding
improvements in other rentable premises to the extent the tenant or occupant thereof is responsible
for same;

(2) all portions of the roof, roof structures, supports and walkpads; and all
structural portions of the Building containing the Premises, including but not limited to, the
foundation and structural supports, exterior and load bearing walls, floor slab (but not floor
coverings), gutters, downspouts and exterior doors (other than exterior doors of the Premises
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(3) atallif Tenant would thus be required to be open for business less than
the Minimum Times or less than five hours an Sunday (if Sundays are Designated Times);

(4)  during the making of repairs to or remodeling of the Premises or during
periods when Tenant is taking Inventory;

(6)  on Easter Sunday, Thanksgiving Day, Christmas Day or New Years Day;
or

(6)  when to do so would violate any Legal Requirement, criminal or civil, or
subject Tenant or its employees'to a fine or penalty, whether criminal or civil in nature.

(C)  Tenant shall have the right, but not the cbligation, to open for business on days
and for hours in excess of Designated Times (or, in the absence thereof, Minimum Times),
provided that if the Premises have no exterlor customer access and must be accessed through
a Mall then Tenant shall give reasanable advance notice of its intended extra operating hours to
the manager of the Shopping Centre. In all cases when Tenant is open for business outside of
Designated Times, Tenant shall comply with Landlcrd’s reasonable securlty precautions, and
Landlord may require Tenant to pay for any extra cleaning and security costs reasonably
aftributable to such extra hours of operation. Landlord’s reasonable security precautions may
include the closure of the interior Mall where the Premises has exterior customer access, and
where the Premises has no exterior customer access such precautions may include limiting
customer access to and from the Premises through the interior Mall to that portion of the Mall in
the the vicinity of the Premises which leads to that customer entrance to (and exit from) the
Shopping Centre which Is closest to the Premises.

124 Trade Name

t .

Ter}ant agrees to operate for the first two (2) years of the Initial Term under one, or &
combination, of the foilowing trade names: "OLD NAVY", "GAP”, “GAP MEN", "GAP WOMEN'
"GAP KIDS", “BABY GAFP”, “GAP BODY", “BANANA REPUBLIC", “BANANA REPUBLIC MEN",
*BANANA REPUBLIC WOMEN?®, or any other trade name operated by Tenant or Its Affliiates
(except an‘outlet concept, which Tenant shall not be permitted to operate under). After the first
two (2) years of the Initial Term there shall be no trade name requirement and this section shall
be of no further force or effect.

ARTICLE 13: CO-TENANCY REQUIREMENTS
13.1 lnlt.lal Key Stors Requlrements - Intentionally Deoleted
13.2 Op‘onlng Requirements - Intentlonally Deleted
133 Opzeratlng Requirements

(A)  Notwithstanding anything to the contrary in this Lease, Tenant shall not be
required to open the Premises for business at all nor operate during Designated Times (or, In
the absence thereof, Minimum Times) unless the Ongoing Key Store Is open for business
during the Designated Times (or, in the absence thereof, the Minimum Times) (*Ongoing Key
Store Requirements”) and retail stores (other than the Excluded Areas) having an aggregate of
seventy-five percent (75%) or more of the total GLA of the Shopping Centre (other than the
Excluded Ayeas) are also open for business during the Deslignated Times (or, in the absence
thereof, Minimum Times) (* GLA Requirements”). Collectively, the GLA Requirements and the
Ongoing Key Store Requirements may be referred to as the “Operating Requirements®, As
used herein: (1) “Exciuded Areas” means all of the following: the Premises; any store leased to
the Tenant or a Related Party of the Tenant and which is closed in violation of its lease; the
Ongoing Key Store and any other Major Stores; basement areas; remote storage space having
no Mall frohtage and not within a retail store; mezzanine space within a retail store but used
only for non-retail purposes; office premises located on a level or wing of the Shopping Centre
dedicated go office use and having no frontage onto a retail Mall; and (2) *Major Store” means a
single storg, having a GLA of at least one hundred thousand (100,000) square feet,

(B). A store shall not be considered open for business If such store is open and
operating (1) less than the Deslgnated Times (or, in the absence thereof, Minimum Times), or
(2) in lass than substantially all of its space. Failure to meet either the Key Store Requirements
or the GLA Requirements shall be deemed a failure of the Operating Requirements and may
sometimes be referred to as a "Co-Tenancy Fallure.” If the Operating Requirements are not
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baing met becausse a store is closed by reason of casualty, expropriation, or the making of
repalrs or alterations as a result of casualty or expropriation (collectively, an “Excused
Closure®), such Excused Closure shall not give rise to Tenant’s right to pursue Operating
Requirement Remedies pursuant to Section 13.4 unless such Bxcused Closure continues for
more than a period of one hundred eighty (180) days. Any waliting period before which Tenant
may exercise the Operating Requirement Remedies shall be deemed to run concurrently with
such 180-day grace period for an Excused Closure. Landlord shall promptly notify Tenant of
any Co-Tenancy Failure.

(C) Ongoing Key Store. The Ongoing Key Store is the following retaller occupying
the flocr area indicated:

Jradename | Eloor Area

Sears 99,370 square foet

{D) If Tenant in good faith thinks that a Cotenancy Failure may have occurred, then
upon Tenant's written request Landlord shall deliver to Tenant a notice certifying the then
current tradename and GLA of each tenant of the Shopping Centre and any other information
requested by Tenant for the purpose of verifying whether the Operating Requirements were or
are being met, provided that Landlord shall not be required to provide such informaticn more
frequently than twice in each Lease Year. If such information provided by Landlord discloses a
viclation of the Opetating Requirements and Tenant elects to pay Alternate Rent for such
period of violation in accordance with Section 13.4(A), Landiord shall rebate to Tenant the
overcharge or, at Tenant’s election, Tenant may offset the amount of the overcharge against
Rent beoomlng due. )

(E)- In the event Landlord undertakes a major remodel of the Shopping Center which
shall be defined as a remodel involving more than fifty. percent (50%) of the CRU space in the
Shopping enter (“Major Remodsl"), then the GLA Requirement shall be reduced to sixty
percent (60%), until such time as Landlord has completed the Major Remodal, but in no event
longer than elghteen (18) months.

134 Op‘ératlng Requirement Remedies

(A)r  Ifthe Operating Requirements are not met for a continucus period of ninety (90)
days, then, effective imnmediately, Tenant shall have the following rights:

(1)  Right to Close'Remedy. Tenant may close the Premises for business
and, during such period of closure, Tenant shall pay Minimum Rent and ail other Rent
(excluding-Percentage Rent) in accordance with all applicable provisions of this Lease and shall
perform all-of such other obligations as are applicable to a vacant premises. This remedyis
referred to, herein as the "Right to Close Remedy."

(2) Altemate Rent Remedy. Tenant may remain open for business and pay
monthly, as "Altemate Rent” during the period that the Operating Requirements are not being
met, in lieu of Minimum Rent, Parcentage Rent and Other Charges, an amount equal to the
seventy-five percent (75%) of the Menthly Total Rent for the first three (3) months, and fifty
percent (50%) of the Monthly Total Rent for each month thereafter. For Purposes of this
Section 13.4(A)(2), "Monthly Total Rent” means and comprises the total monthly rent payable
under this Lease on account of then applicable Minimum Rent, Taxes, the CAM Charge and all
Other Cha?es Each such payment of the Alternate Rent shall be made in advance on the first
day of each month. Notwithstanding the foregoing, throughout the said periad Tenant shall be
responsible for one hundred percent (100%) of the utilities charges payable under Section 11.1.
This remedy is referred to harein as the "Alternate Rent Remedy.”

(B)s Tenant may elect the Right to Close Remedy or the Altemate Rent Remedy
altemately; from time to tims. Upon the date (the "Resumption Date") that the Operating
Requirements are once agaln met for a continuous period of sixty (60) days with occupants
under leages with terms of at least one (1) year, Tenant shall, in the case where Tenant had
elacted the Right to Close Remedy, recpen the Premises for business, and, in the case where
Tenant had elected the Alternate Rent Remedy, cease the payment of the Alternate Rent, and
in the case of either remedy resume (where the same had been ctherwise suspended) the
payment of regular Rent computed in the manner set forth in this Lease.

{C) Termination Remedy. If the Operating Requirements are not met fora
continuous period of twelve (12) months from the date that the GLA Requirements are not met,
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or eighteen (18) months from the date the Ongoing Key Store Reljuirements are not met, then,
In addition to the Right to Close Remedy and the Alternate Rent Remedy, Tenant shall have the
continuing right thereafter and while such condition continues, to terminate this Lease upon
thirty (30) days® written notice to Landlord. This remedy is referted to herein as the
"Termination Remedy.” Once such Termination Remedy has been exerclsed by Tenant,
Tenant's termination shall not be affected or nullified by the fact that the Operating
Requirements have once again baen met during the thirty (30) day termination notice period
unless Tenant, in its sole discretion, elects to revoke its termination notice and reinstate this
Lease. Atany time after the expiry of the aforesaid tweive (12) menth or eighteen (18) month
periad, as the case may be, if Tenant Is then open for business on the Premises and paying
Alternate Rent, and has not exercised the Terminaticn Remedy, Landlord shall be entitied to
terminate this Lease by written notice to Tenant to take effect on the sixtieth (60™) day following
the date such notice Is given. In that event Tenant shall be entitled to nullify Landlord’s notice
of termination by notifying Landlord in writing at least thirty (30) days prior to the schedulsd
termination date that, effective immediately upon the giving of Tenant's.notice (the “Resumption
Date"), Tenant shall cease the payment of Altemnate Rent and resume the payment of regular
Rent computed in the manner set forth in this Lease. If Tenant's exercise of its Aiternate Rent
Remedy up until the Resumption Date had resulted from a violation of the Ongoing Key Store
Requirements, Tenant shali not be entitied to again exercise any of its remedies for violation of
the Ongoing Key Store Requiremants until at least twelve (12) months following the
Resumption Date. If Tenant's exercise of its Alternate Rent Remedy up until the Resumption
Date had resulted from a violatlon of the GLA Requirements, Tenant shall not be entitled to
again exercise any of its remedies for violation of the GLA Requirements until at least twelve
(12) months following the Resumption Date. For example and for greater certainty, if there has
been a violation of the GLA Requirements for twelve (12) months or a violation of the Ongoing
Key Store Requirements for eighteen (18) months and.Tenant is paying Altemate Rent, and if
Landlord elects to terminate this Lease and Tenant elects to resume the payment of regular
Rent as herein provided, then Tenant shall not be entitled to exercise any remedies for violation
of the GLA} Requirements or the Ongoing Key Store Requirements until at least twelve (12)
months :_c;?&zwing the Resumption Date.

(D), The Right to Close Remedy, the Alternate Rent Remedy and the Termination
Remedy are colfectively referred to hereln as "Operating Requirement Remedies.” For
purposes of this Article 13, the Operating Requirements shall not be desmed to have been met
after a Co-Tenancy Failure unless and until Landlord provides Tenant reasonable written
evidence that each substitution tenant (1) has opened for business and (2) has a binding lease
or operating agreement with a term of cne (1) year or fonger (excluding any portion of the term
subject to cancellation and excluding any option term) and with requirements to open and
operate during the Designated Times (or, in the absence thereof, Minimum Times).

(E)* In the event Tenant elects the Right to Close Remedy pursuant to this Article 13,
and the Premises have been closed for a period of more than ninety (80) consecutive days
pursuant t¢ the Right to Close Remedy, then: (i) Landlord shall have the right to terminate this
Lease by giving Tenant written notice that it intends to terminate this Lease effective as of the
sixtieth (60™) day subsequent to the date of such notice and (ii) Landlord shall be entitied (upon
reasonable advance notice and during reasonable hours) o enter the Premises to exhibit the
same to any prospective tenant, lender or purchaser without being liable to Tenant for any
trespass or breach of any covenant contained in this Lease or otherwise. Provided, however,
Tenant shall be entitled to nullify Landlord’s notice of termination by notifying Landlord in writing
at least thirty (30) days prior to the scheduled termination date that Tenant intends to re-open
and operate pursuant to the Aitemate Rent Remedy, so long as Tenant does in fact re-open
and operatg within seventy-five (75) days following the date it gives such notice to Landlord.

{F) Inthe event this Leass is terminated pursuant to any provision of this Section
13.4, Landlord and Tenant shall be released and discharged from any obligations or liabilities
which would otherwise arise from and after the termination date of this Lease, but not from
obligationsswhich arose or were attributable to the perlod prior to such termination.
H

13.5 Substitution

i

(A). If Landlord desires to substitute a department store for the Ongoing Key Store
for purposés of satisfying the Operating Requirements, Landlord shall submit the name of such
substitute department store to Tenant for its prior written approval. The approval of Tenant shall
not be unreasonably withheld if: (1) the use to be conducted by such substitute department
store is substantially the same as that conducted by the Onging Key Store it is intended to
replacs; (2) the merchandise sold by such substitute department store is of equal or better
quality, and is offered at similar price points as the Ongoing Key Store it is Intended to replace;
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1)
and (3) such substitute department store will operate a retail busitess from substantially all of
the premises being vacated by the Ongolng Key Store it is intended to replace. Notwithstanding
the foregelng, Landlord shall not require Tenant's approval of a substitute department store
which is named on the list of acceptable substitute department stores attached hersto as
Exhibit F. .

(B)  Notwithstanding Section 13.5(A), Landlord shall be entitled to replace not more
than one Ongoing Key Store with a combination of substitute retallers (each a “Box Store")
provided the following condltions (together the “Box Store Substitution Test’) are met: (1) each
Box Stora must have a GLA of at feast twenty thousand (20,000) feet; (2) the Box Stores must
together occupy at least elghty psrcent (80%) of the GLA previously occupied by the replaced
Ongoing Key Store, after deducting therefrom the area occupied by new Malls within the former
Onging Key Store space so long as the size of those new Malls is not excessive compared to
the size of existing Malls in the Shopping Centre; and (3) each Box Store must either be one of
the retailers named on the list of acceptable substitute Box Stores attached hereto as Exhibit
F-1, or be approved In writing in advance by Tenant, which approval shall not be unreasonably
withheld having regard to the reputation of the Box Store, the type, quality and price points of its
merchandise, and any other relevant factors. Furthermore, and notwithstanding anything to the
contrary in Sections 13.5(A) and (B), if the Onging Key Store closes, and Landlord does not
replace it with a substitute department store under Section 13.5(A) or with Box Stores which
satisfy the Box Store Substitution Test, then Landlord may elect to modify the Ongoing Key
Store Requirements so as to exclude that Ongoing Key Store, in which event the definition of
*GLA Requirements” in Section 13.3(A) shall Immediately be amended by substituting "eighty
percent (80%)" for “seventy-five percent (75%)". If Landlord makes such elsction, then the GLA
previously occupled by the Ongoing Key Store, or in the event the Box Store Subsitution Test is
met, any part or parts of such GLA which are not replaced by Box Stores which satisfy the Box
Store Substitution Test (excluding any new Mall area referred to above in this Section 13.5(B)).
shall, In each of the foregoing events as applicable, be added to the GLA of the Shopping
Centre for purposes of the GLA Requirements pursuant to Asticle 13,

(C)" The aforementioned rights of approval of Tenant are solely for the purpose of
determining whether such proposed replacement retaller qualifies as an Ongoing Key Store or
Box Store for purposes of determining Tenant's rights under this Lease and is not intended to
Impalr or restrict the freedom of Landlord to enter into leases or operating agreements with any
party with whom Landiord desires in the exerclse of its sole and absolute discretion.

\

ARTICLE 14: MAINTENANCE
14.1 Landlord's Repairs

SuBJect to Articles 19 and 20, Landlord shall at all times, at its sole cost and expense
(but subject to partial reimbursement under Article 10, if applicable), keep, replace and maintain
in good cohdition, order and repair:

(1)  all portions of the Building other than the Premises, and further excluding
Improvemants in other rentable premises to the extent the tenant or cccupant thereof Is
responsible for same;

(2) all portions of the roof, roof structures, supports and walkpads; and all
structural portions of the Building containing the Premises, including but not limited to, the
foundation and structural supports, extericr and load bearing walls, floor slab (but not floor
coverings)jgutters, downspouts and exterior doors (other than exterior doors of the Premises
installed as part of its storefront, and exterior doors of other rentabie premises to the extent the
tenant or occupant thereof is responsible for same); and Tenant’s interior ceiling, floors and
walls damaged from leaking attributable to any space adjoining or directly above the Premises
being cccupied by a restaurant, hair salon, spa or other heavy water user;

L

j' (3) all other portions of the Premises which constitute Landlord’s Work for a
pericd of one (1) year from the date of completion thersof or for the period of the warranties of
Landlord'sicontractors, whichever is longer;

(4) all utilities to the point of entry to the Pramises;

{8) all driveways, sidewalks and parking areas of the Property and all other
Common Areas, including the ramoval of snow and ice therefrom;
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MASTER AMENDMENT TO LEASES ~ CO-TENANCY

THIS MASTER AMENDMENT TO LEASES - CO-TENANCY (this "Amendment’) is made as of December
31, 2011, but to be effective as of January 1, 2010 (the *Effective Date"), by and between each of the LANDLORD
ENTITIES listed on Exhibit A attached hereto (collectively refemred to as “Lessor” or *Landlord Entities” or any of
them singularly as “Landlord Entity"), and the TENANT ENTITIES listed on Exhibit A attached hereto (collectively
referred to as “Lessee” or as “Tenant Entity”). Lessor and Lessee shall sometimes hereinafter collectively be referred
to as the “Parties” or singularly as a “Parly.”

RECITALS

A Lessor Is the landlord of numerous shopping centres in which Lessee currently leases certaln
premises. The Landlord Entitles and the Tenent Entifies that are the Parties to this Amendment, the shopping
centres affected by this Amendment {the “Shopping Centres”) and the leases between the Parties within such
Shopping Centres affected by this Amendment (as so amended or extended, the "Leases) are listed on Exhibit A to
this Amendment. The “Leases” also Include any other leases for a Gap, Gap Kids, Old Navy, Banana Republic or
other effiliated Lessee store in the Shopping Centres listed on Exhibit A to this Amendment.

B. it Is the intent of the Parties that this Amendment shall constitute a lease amendment for each of
the Leases, to the extent permitted by applicable law, as described herein,

AGREEMENT

NOW THEREFORE, in consideration of the mutual covenants herein and other good and valuable
consideration, the receipt and sufficlency of which is hereby acknowledged, Lessor and Lessee agree as follows:

1. Co-Tenancy Provisions. Lessee acknowledges that where Zellers exists as a named co-tenantina
Shopping Centre, or where the leasable square footage of Zellers is included in an aggregate leasable square
footage co-tenancy requirement in a Shopping Centre, pursuant to one or more of the Leases, with respect to any
Co-Tenancy, Operating Requirements, or other similar provisions contzined in the Leases requiring a Zellers store
(or alf or a portlon of the leasable square footage comprising the Zellers store) to be open and operating in its
respective Shopping Centre, however such provision is denominated or defined (the "Co-Tenancy Provisions”), the
Parties acknowledge and agres, in addition to and without limiting such Co-Tenancy Provisions, as follows: (a)
Target Is a "Suitable Replacement,” or as otherwise denominated or defined in the affected Leass, with respect to
Zellers, to the effect that f a Target store is opan and operating in its respective Shopping Centre In substantiafly all
of the premises previously cccupled by Zellers (the "Zellers Premises”) or In other premises in the Shopping Centre
(other than the Zellers Premises) the size of which is comparable to the Zellers Premises (the *New Target
Premises”), the Co-Tenancy Provisions will be saffsfled with respect to the Zellers named co-tenant component of
the Co-Tenancy Provisions; and/or (b) the [easable squere footage of & Target store In the Zellers Premises or the
New Target Premises shall be included in the aggregate leasable square footage co-tenancy requirement
component of the Co-Tenancy Provisions where the legsable square footage of Zellers Is included in such
component pursuant to the Co-Tenancy Provisions of the respective Lease. Whether Targst occuples a Zellers
Premises or a New Target Premises In a given Shopping Centre shall be determined by Lessor in its sole discretion.

in the event that Target becomes a Suitable Replacement for Zellers by occupying the New Target
Premises, the accupation of the Zellers Premises or a replacement tenant for Zellers in the Zellers Premises will no
longer be a requirement of the Co-Tenancy Provision. For greater certainty, Lessor will be under no further
obligetion under the Co-Tenancy Provislon In connection with the cccupation of the Zellers Premises in such event

if Lessor anticipates that Target will replace Zellers (either in the Zellers Premises or the New Target
Premises) and Lessee becomes entitied to the Co-Tenancy Remedles under either Paragraph 2 or Paragraph 3
herein, and if it is later determined that Target will not in fact replace Zellers, then Lessee will be entitied to the Co-
Tenancy Remedies, retroactively, for the period commencing at the end of the relevent “Grace Period” provided in
the Lease to the day immediatsly before Lesses is entitled to the Co-Tenancy Remedles under the fems of this
Amendment.

2, Tanet Store Renovation In the Zellers Premises. In the event that Target requires renovafions fo
be conducted before opening and operating in the Zellers Premises, Zellers will not be deemed to be closed for
purposes of triggering a co-tenancy faflure (whether a named co-tenant failure or an aggregate leasable square
. footage coenancy requirement failure) and no remedies provided by the Co-Tenancy Provisions in the event of a
violation or failure of the Co-Tenancy Provisions will be available to Lessee unless ()) Zellers has ceased operations
in the Zeller's Premises for at least nine (9) months, (ii) Target is not open and operating In substantially ail of the
Zellers Premises within such nine (8) month period and (ffi} the sales test set out in Paragraph 4 herein has been
satisfied (the “Sales Test’), (collectively the "Target Requirements”). If the Target Requirements occur, Lessee may
immediately thereafter exercise any rights and remedies available under the Co-Tenancy Provisions (by way of
. example, any rent reduction or termination right, if any) (the “Co-Tenancy Remedies”). To be clear, the nine (9)
month period described above shall be In lieu of, and not in addition to, any waiting period or other *Grace Period®

1

Master Amendment o Leases — Co-Tenancy
{019.00083053.10}

137



set out In the Co-Tenancy Provisions in the Leases, or any other time period intended to toff the Co-Tenancy
Remedies.

3 New Target Premisas In the event that Target requires construction or renovations to be
conducted before apening and operating in the New Target Premises, Zellers will not be deemed to be closed for
purposes of triggering a co-tenancy failure (whether a named co-fenant failure*or an aggregate leasable square
footage requirement failure) and no remedies provided by the Co-Tenancy Provisions in the event of a viotation or
failure of the Co-Tenancy Provisions will be avallable to Lessee unless (i) Zellers has ceased operations In the
Zeller's Premises for at least twelve (12) months, (i) Target is not open and operaling in substantially all of the New
Target Premises within such twelve (12) month period and (iii) the Sales Test has been satisfied, (collectively the
“New Target Requirements”). If the New Target Requirements cccur, Lessee may immediately thereafter exercise
the Co-Tenancy Remedies. To be clear, the twelve (12) month period described above shall be in lieu of, and not in
addltion to, any waiting peried or other “Grace Perlod” set out In the Co-Tenancy Provisions in the Leases, or any
other time period intended o toll the Co-Tenancy Remedies.

For greater certainty, in the event that Target becomes a Suitable Replacement for Zellers by occupying the
New Target Premises, the occupation of the Zellers Premises or a replacement for Zellers in the Zellers Premises
will no longer be a requirement of the Co-Tenancy Provislon.  For greater cerainty, Lessor will be under no further
obligation under the Co-Tenancy Provision in connection with the occupatlon of the Zellers Premises.

4 Sales Test. In the instance where the sole event causing the initiation of the Co-Tenancy
Remedies under a given Lease is the occurrence of both items (i) and (ii) of either Paragraph 2 or Paragraph 3
above, then, notwithstanding anything to the contrary, such Co-Tenancy Remedies shall not apply unless Lessee's
gross sales from the subject premises for any consecutive thirty (30) day period calculated from the day immediatsly
following the nine (8) month period or twelve (12) month period, as the case may be, (each such period being
referred to herein as the “Measuring Period®), are ninety-five percent (85%) or less than Lessee’s sales from such
premises during the same thirty (30) day period in the year immediately preceding the Measuring Period. Lessee's
sales shall be evidenced by a financia) statement provided to Lessor, and reasonably safisfactory to Lessor, and
certified as accurate by a financial officer or other authorized representative of Lessee and calculated pursuant fo
Lessee's normal accounting standards and definifions. In order for Lesses to satisfy the foregoing Sales Test,
Lessee will need fo have operated in the subject premises during the Measuring Period in a manner materially the
same as, and at least during the same days and hours as, Lessee operated during the subject months of the year
preceding the Measuring Period.

5. No New Co-Tenancy Requirements. Nothing contained in this Amendment shail create any co-
tenancy requirements In addition to those existing In the Leases as of the date of this Amendment.

6. Consent Each of Lessor and Lessee represents and wamants to the other that no consents of
third parties are necessary for the execution and performance of this Amendment

7. Representative Capaclty. Each person executing this Amendment in a representative capacity
wamants and represents that hefshe is empowered and authorized to do so.

8. No Waiver of Claims. The parties agres that except for the terms and conditions set forth in this
Amendment, this Amendment shall not atter, waive or modify any rights, remedies or claims that Lessor or Lessee
" now has or may hereafter have under or arising out of the Leases whether known or unknown and whether relating
fo perlods of time before or after the date of this Amendment, including, without fimitation, any rights, remedies or
claims of Lessor or Lessee based in whole or in part on a default by the other party of its obligations under the
Leases, or the non-satisfaction or fallure of any requirement or condition under the Leases.

9. Counterparts. To facllitate execution, this Amendment may be executed [n any number of
counterparbc as may be ccnvenient or necessary, and it shall not be necessary that the signatures of &ll parties
hereto be contained on any one counterpart hereof. Additionatly, the parties hereto hereby covenant and agree that,
for purposas of facilitating the execution of this Amendment, and all executed counterparts of this Amendment shall
be desmed to be originals, but all such counterparts taken-together or collectively, as the case may be, shall
constitute one and the same agreement.

10. Miscellaneous. Time is of the essence of this Amendment. This Amendment shall be binding upon,
and inure to the benefit of, the parties hersto and their respective helrs, executors, administrators, successors and
assigns (as the case may be) of the Parties hereto to the same extent as binding upon the Parties hereto. In the
event of conflict or inconsistency between the provisions of this Amendment and any provisions of the Leases, the
provisions of this Amendment shall govern. Except as set forth in this Amendment, all of the terms and conditions of
the Leases shall continue in full force and effect throughout the term of the Leases.

1. Entire Agreement. The terms and provisions set forth in this Amendment constifute the entire
agresment and understanding between Lessor and Lessee with respect to the specific subject matter addressed
herein, and are hereby deemed to supersede all prior agreements and understandings (including, without limitation,
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MASTER AMENDMENT TO LEASES - CO-TENANCY

THIS MASTER AMENDMENT TO LEASES - CO-TENANCY (this "Amendment’) Is made as of December
31, 2011, but to be effective as of January 1, 2010 (the “Effective Date"), by and between each of the LANDLORD
ENTITIES listed on Exhibit A attached hereto (collectively referred to as “Lessor” or “Landlord Entitles® or any of
them singularly as “Landlord Enfity”), and the TENANT ENTITIES listed on Exhibit A attached hereto (collectively
referred to as “Lessee” or as “Tenant Entity”). Lessor and Lessee shafl sometimes herelnafter collectively be refemed
fo as the “Parties” or singularly as a “Party.”

RECITALS

A Lessor is the landlord of numerous shopping centres in which Lessee cumrently leases certain
premises. The Landlord Entities and the Tenant Entities that are the Parties to this Amendment, the shopping
centres affected by this Amendment (the "Shopping Centres”) and the leases between the Partles within such
Shopping Centres affected by this Amendment (as so amended or extended, the "Leases”) are listed on Exhibit A to
this Amendment. The “Leases” also include any other leases for a Gap, Gap Kids, Old Navy, Banana Republic or
other affiliafed Lessee store in the Shopping Centres listed on Exhibit A to this Amendment.

B. it Is the intent of the Parties that this Amendment shall constitute a lease amendment for each of
the Leases, to the extent permitted by applicable law, as described herein.

AGREEMENT

NOW THEREFORE, In consideration of the mutual covenants herein and other good and valuable
conslderation, the receipt and sufficiency of which is hereby acknowledged, Lessor and Lessee agree as follows:

1. Co-Tenancy Provisions, Lessee acknowledges that where Zellers exists as a named co-tenantin a
Shopping Centre, or where the leasable square footage of Zellers is included in an aggregate leasable square
footage co-tenancy requirement in a Shopping Centre, pursuant to one or more of the Leases, with respect to any
Co-Tenancy, Operating Requirements, or other simllar provisions contained in the Leases requiring a Zeflers store
(or all or a portion of the leasable square footage comprising the Zellers store) to be open and operating in its
respective Shopping Centre, however such provision is denominated or defined (the “Co-Tenancy Provisions®), the
Parties acknowledge and agree, in addition fo and without limiting such Co-Tenancy Provisions, as follows: (a)
Target Is a “Sultable Replacement,” or as otherwise denominated or defined In the affected Leass, with respect to
Zellers, o the effect that if a Target store is open and operating in its respective Shopping Centre in substanfially all
of the premises previously cccupled by Zellers (the "Zellers Premises®) or in other premisss in the Shopping Centre
(other than the Zellers Premises) the size of which is comparable to the Zellers Premises (the "New Target
Premises®), the Co-Tenancy Provisions will be safisfied with respect to the Zellers named co-tenant component of
the Co-Tenancy Provisions; andfor (b) the leasable square footage of a Target store In the Zellers Premises or the
New Target Premises shall be included in the aggregate leasable square footage co-tenancy requirement
component of the Co-Tenancy Provisions where the leasable square footage of Zellers Is included in such
component pursuant to the Co-Tenancy Provisions of the respsctive Lease. Whether Target occuples a Zellers
Premises or a New Target Premises in a given Shopping Centre shall be determined by Lessor in its sole discretion.

In the event that Target becomes a Suitable Replacement for Zeliers by occupying the New Target
Premises, the occupation of the Zellers Premises or a replacement tenant for Zellers in the Zsllers Premises will no
longer be a requirement of the Co-Tenancy Provision. For greater certainty, Lessor will be under no further
obligation under the Co-Tenancy Proviston in connection with the accupation of the Zellers Premises in such event.

If Lessor anticipates that Target will replace Zellers (either in the Zellers Premises or the New Target
Premises) and Lessee becomes entitled to the Co-Tenancy Remedies under elther Paragraph 2 or Paragraph 3
herein, and if it is later determined that Target will not in fact replace Zeflers, then Lessee will be entitled to the Co-
Tenancy Remedies, retroactively, for the period commencing &t the end of the relevant “Grace Perlod” provided In
the Lease to the day immediately before Lesses is entitled to the Co-Tenancy Remedles under the temms of this
Amendment

2 Tamet Store Renovation in the Zellers Premises. in the event that Target requires renovations to
be conducted before opening and operating In the Zellers Premises, Zellers will not be deemed to be closed for

purposes of friggering a co-tenancy faflure (whether a named co-tenant failure or an aggregate leasable squere
. footage co-tenancy requirement failure) and no remedies provided by the Co-Tenancy Provisions in the event of a
violation or failure of the Co-Tenancy Provisions will be avallable to Lessee unless () Zellers has ceased operations
in the Zeller's Premises for at least nine (9) months, (i) Target is not open and cperating In substantially all of the
Zellers Premises within such nine (9) month period and (iii) the sales test set out in Paragraph 4 hereln has been
satisfied (the “Sales Test’), (collectively the “Target Requirements”). If the Target Requirements oceur, Lessee may
immediately thereafter exercise any rights and remedies available under the Co-Tenancy Provisions (by way of
. example, any rent reduction or termination right, if any) (the "Co-Tenancy Remedies®). To be clear, the nine (9)
moenth period described above shall be in lieu of, and not in addition to, any waiting period or other “Grace Period”
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set out In the Co-Tenancy Provisions in the Leases, or any other §me period intended to toll the Co-Tenancy
Remedies.

3 New Target Premises In the event that Target requires construction or renovations to be
conducted before opening and operating In the New Target Premises, Zellers will not be deemed to be closed for
purposes of triggering a co-tenaney failure (whether a named co-tenant failure®or an aggregate leasable square
footage requirement faflure) and no remedies provided by the Co-Tenancy Provisions in the event of a violation or
failure of the Co-Tenancy Provisions wifl be avallable to Lessee unless (j) Zellers has ceased operations in the
Zeller's Premises for at least twelve (12) months, {ii) Target Is not open and cperating in substantially all of the New
Target Premises within such twelve (12) month period and (if) the Sales Test has been satisfied, {collectively the
*New Target Requirements”). if the New Target Requirements occur, Lessee may immediately thereafter exercise
the Co-Tenancy Remedies. To bs clear, the twelve (12) month period described above shall be in lieu of, and not in
addition to, any waiting period or other “Grace Period” set out in the Co-Tenancy Provisions in the Leases, or any
other time period intended to toll the Co-Tenancy Remedies.

For greater certainty, in the event that Target becomes a Suitable Replacement for Zellers by cccupying the
New Target Premises, the occupation of the Zellers Premises or a replacement for Zellers in the Zellers Premises
will no longer be a requirement of the Co-Tenancy Provislon.  For greater certainty, Lessor wifl be under no further
obligation under the Co-Tenancy Provislon in connection with the occupation of the Zellers Premises.

4. Sales Test. [n the Instance where the sole event causing the initiation of the Co-Tenancy
Remedtes under a given Lease is the cccumence of both items (f) and (i) of either Paragraph 2 or Paragraph 3
above, then, notwithstanding anything to the contrary, such Co-Tenancy Remedies shall not apply unless Lessee's
gross sales from the subject premises for any consecutive thirty (30) day period calculated from the day immediately
following the nine (9) month period of twelve (12) month period, as the case may be, (each such period being
referred to herein as the “Measuring Pericd”), are ninefy-five percent (95%) or less than Lesses's sales from such
premises during the same thirty (30) day period in the year immediately preceding the Measuring Period. Lessee's
sales shall be evidenced by a financial statement provided to Lesscr, and reasonably satisfactory to Lessor, and
certified as accurate by a financial officer or other authorized representative of Lessee and calculated pursuant to
Lessee's normal accounting standards and definitions. In order for Lessee fo satisfy the foregoing Sales Test,
Lessee will need to have opsrated In the subject premises during the Measuring Period in a manner materially the
same as, and at least during the same days and hours as, Lessee operated during the subject months of the year
preceding the Measuring Period.

5. No New Co-Tenancy Requirements. Nothing contained in this Amendment shall create any co-
tenancy requirements In addition to those existing in the Leases as of the date of this Amendment.

6. Consent. Each of Lessor and Lesses represents and wamants to the othér that no consents of
third parties are necessary for the execution and performance of this Amendment.

‘ 1. Representative Capacity. Each person executing this Amendment in a representative capacity
warants and represents that he/she is empowered and authorized to do so.

8. No Waiver of Claims. The parties agree that except for the terms and conditions set forth in this
Amendment, this Amendment shall not alter, waive or modify any rights, remedies or claims that Lessor or Lessee
" now has or may hereafter have under or arising out of the Leases whether known or unknown and whether refating
to perlods of time before or after the date of this Amendment, including, without fimitation, any rights, remedies or
claims of Lessor or Lessee based in whole or In part on a default by the other party of its obligations under the
Leases, or the non-satisfaction or failure of any requirement or condition under the Leases.

. 9 Counterarts. To facllitate execution, this Amendment may be executed In any number of
counterparts as may be convenient or necessary, and t shall not be necessary that the signatures of all parties
hereto be contained on any one tounterpart hereof. Additionally, the parfies hereto hereby covenant and agres that,
for purposes of facllitating the execution of this Amendment, and all executed counterparts of this Amendment-shal
be desmed to be originals, but all such counterparts taken-together or collectively, as the case may be, shali
constitute one and the same agreement.

10. Miscellanegus. Time is of the essence of this Amendment. This Amendment shall be binding upon,
and inure to the benefit of, the parties hereto and thelr respective heirs, exscutors, administrators, successors and
assigns (as the case may be) of the Parties hereto to the same extent as binding upon the Parties hereto. In the
event of conflict or inconsistency between the provisicns of this Amendment and any provisions of the Leases, the
provisions of this Amendment shall govem. Except as set forth in this Amendment, all of the ferms and conditions of
the Leases shall continue in full force and effect throughout the temm of the Leases.

1. Entire Agreement. The terms and provisions set forth in this Amendment constifute the entire
agreement and understanding between Lessor and Lessee with respect to the specific subject matter addressed
herein, and are hereby deemed to supersede all prior agreements and understandings (including, without limitation,
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MASTER AMENDMENT TO LEASES ~ CO-TENANCY

THIS MASTER AMENDMENT TO LEASES ~ CO-TENANCY (this “Amendment’) is made as of December
31, 2011, but to be effective as of January 1, 2010 (the “Effective Date"), by and between each of the LANDLORD
ENTITIES listed on Exhibit A attached hereto (collectively refetred to as “Lessor” or “Landlord Entities® or any of
them singularly as “Landlord Entity”), and the TENANT ENTITIES listed on Exhihit A attached hereto (collectively
referred to as “Lessee” or as “Tenant Entity”). Lesscr and Lessee shall sometimes hereinafter collectively be refered
to as the “Parties” or singularly as a “Party.”

RECITALS

A Lessor Is the landlord of numerous shopping centres in which Lessee currenfly leases certain
premises. The Landlord Entities and the Tenant Entities that are the Parties to this Amendment, the shopping
centres affected by this Amendment (the “Shopping Centres”) and the leases between the Parties within such
Shopping Centres affected by this Amendment (as so amended or extended, the *Leases”) are listed on Exhihit A to
this Amendment. The “Leases” also Include any other leases for a Gap, Gap Kids, Old Navy, Banana Republic or
other affiliated Lessee store In the Shopping Centres listed on Exhibit A to this Amendment.

B. it Is the Intent of the Partles that this Amendment shall constitute a lease amendment for each of
the Leases, to the extent permitted by applicable law, as described herein.

AGREEMENT

NOW THEREFORE, in consideration of the mutual covenants herein and cother good and valuable
conslideration, the recelpt and sufficiency of which is hereby acknowledged, Lessor and Lessse agree as follows:

1. Co-Tenancy Provistons. Lessee acknowledges that where Zellers exists as a named co-tenantina
Shopping Centre, or where the leasable square footage of Zellers Is included in an aggregate leasable square
foctage co-tenancy requirement in a Shopping Centre, pursuant to one or more of the Leases, with respect to any
Co-Tenancy, Operating Requirements, or other similar provisions contzined in the Leases requiring a Zellers store
(or all or a portion of the leasable square footage comprising the Zellers store) to be open and operating in its
respective Shopping Centre, however such provision is denominated or defined {the "Co-Tenancy Provisions"), the
Parties acknowledge and agree, in addition fo and without limiting such Co-Tenancy Provisions, as follows: (a)
Target is a “Suitable Replacement,” or as otherwise denominated or defined In the affected Leass, with respect to
Zellers, to the effect that If a Target store is open and operating in its respective Shopping Cenfre in substantially all
of the premises previously occupled by Zellers (the “Zellers Premises®) or in other premises in the Shopping Centre
(other than the Zellers Premises) the size of which Is comparable to the Zellers Premises (the *New Target
Premises”), the Co-Tenancy Provisions will be satisfled with respect {o the Zellers named co-tenant component of
the Co-Tenancy Provislons; and/or (b) the leasable squere footage of a Target store in the Zellers Premises or the
New Target Premises shall be Included in the aggregate leasable square footage co-tenancy requirement
component of the Co-Tenancy Provisions where the leasable square footage of Zeliers Is included in such
component pursuant to the Co-Tenancy Provisions of the respactive Lease. Whether Target occuples a Zellers
Premises or a New Target Premises in a given Shopping Centre shall be determined by Lesser in its sole discretion.

In the event that Target becomes a Suitable Replacement for Zellers by occupying the New Target
Premises, the occupation of the Zellers Premises or a replacement tenant for Zellers in the Zellers Premises will no
longer be a requirement of the Co-Tenancy Provision. For greater cerizinty, Lessor will be under no further
cbligation under the Co-Tenancy Provision [n connection with the occupation of the Zellers Premises in such event.

If Lessor anticipates that Target will replace Zellers (efther in the Zellers Premises or the New Target
Premises) and Lessee becomes entitlied to the Co-Tenancy Remedies under either Paragraph 2 or Paragraph 3
herein, and if it is later determined that Target will not in fact replace Zeflers, then Lessae will be entitled to the Co-
Tenancy Remedies, retroactively, for the period commencing at the end of the relevent "Grace Period” provided in
the Lease to the day immediately before Lessee Is entiied to the Co-Tenancy Remedies under the terms of this
Amendment.

2. Tanst Store Renovation In the Zellers Premises. In the event that Target requires renovations to
be conducted before cpening and operating in the Zellers Premises, Zellers will not be deemed to be closed for

purposes of triggering a co-tenancy failure (whether a named co-tenant failure or an aggregate leasable square
. footage co-tenancy requirement failure) and no remedies provided by the Co-Tenancy Provisions in the event of a
violation or failure of the Co-Tenancy Provisions will be avallable to Lessee unless () Zeilers has ceased operations
in the Zeller's Premises for at least nine (9) months, (i) Target is not open and operating In substentially all of the
Zellers Premises within such nine (8) month period and (lii} the sales test set out in Paragraph 4 herein has been
safisfied (the “Sales Test), (collectively the *Target Requirements®). If the Target Requirements occur, Lessee may
immediately thereafler exercise any rights and remedies available under the Co-Tenancy Provisions (by way of
. example, any rent reduction or termination right, if any) (the “Co-Tenancy Remedies”). To be clear, the nine (9)
month pericd described above shall be In lisu of, and not in addition to, any waiting period or other “Grace Period”
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set out in the Co-Tenancy Provisions in the Leases, or any other time period intended to toll the Co-Tenancy
Remedies.

3 New Target Premises In the event that Target requires construction or renovations to be
conducted before opening and operating in the New Target Premises, Zellers will not be deemed to be closed for
purposes of friggering a co-tenancy fallure (whether a namsd co-tenant failure’or an aggregate leasable square
footage requirement failure) and no remedies provided by the Co-Tenancy Provisions in the event of a violation or
failure of the Co-Tenancy Provisions will be avallable to Lessee unless (j) Zellers has ceased operations in the
Zeller's Premises for at least twelve (12) months, (i) Target is not open and operating in substantiafly all of the New
Target Premises within such twelve (12) month period and (jii) the Sales Test has been safisfied, (collectively the
"New Target Requirements”). 1f the New Target Requirements occur, Lesses may immediately thereafter exercise
the Co-Tenancy Remedies. To be clear, the twelve (12) month period described above shall be in lieu of, and not in
addition fo, any waliing period or other “Grace Period” set out in the Co-Tenancy Provisions in the Leases, or any
other time pericd intended fo toll the Co-Tenancy Remedies.

For greater certeinty, in the event that Target becomes a Suitable Replacement for Zallers by occupying the
New Target Premises, the occupation of the Zellers Premises or a replacement for Zellers in the Zellers Premises
will no longer be a requirement of the Co-Tenancy Provision.  For greater certzinty, Lessor will be under no further
obligation under the Co-Tenancy Provision in connection with the occupation of the Zellers Premises.

4, Sales Test In the instance where the sole event causing the initiation of the Co-Tenancy
Remedies under a given Lease is the occurrence of both items (i) and (if) of either Paragraph 2 or Paragraph 3
above, then, notwithstanding anything to the contrary, such Co-Tenancy Remedias shall not apply unless Lessee's
gross sales from the subject premises for any consecutive thirty (30) day pericd calculated from the day immediately
following the nine (9) month period or twelve (12) month period, as the case may be, (each such period being
referred to herein as the “Measuring Period”), are ninety-five percent (95%) or less than Lessee’s sales from such
premises during the same thirty (30) day period in the year immediately preceding the Measuring Perfod. Lessee's
sales shall be evidenced by a financial statement provided to Lessor, and reasonably satisfactory to Lessor, and
certified as accurate by a financial officer or other authorized representative of Lessee and calculated pursuant to
Lesses's nommal accounting standards and definiflons. In order for Lessee to satisfy the foregoing Sales Test,
Lessee will need to have operated in the subject premises during the Measuring Period in a manner materialy the
same as, and at least during the same days and hours as, Lessee operated during the subject months of the year
preceding the Measuring Period. )

5. No New Co-Tenancy Requirements. Nothing contained in this Amendment shall create any co-
tenancy requirements in addtion to those existing in the Leases as of the date of this Amendment.

6. Consent. Each of Lessor and Lessee represents and warrants to the othér that no consents of
third parties are necessary for the execution and performance of this Amendment.

7. Representative Capasity. Each person executing this Amendment in a representative capacity
warrants and represents that hefshe is empowered and authorized to do so.

8. No Waiver of Cleims. The parties agree that except for the tenrns and conditions set forth in this
Amendment, this Amendment shall not alter, waive or modify any rights, remedies or claims that Lessor or Lessee
" now has or may hereaftar have under or arising out of the Leases whether known or unknown and whether relating
fo periods of ime before or after the date of this Amendment, including, without imitation, any rights, remedies or
claims of Lessor or Lessee based in whole or in part on a default by the other party of its obligations under the
Leases, or the non-satisfaction or fallure of any requirement or condition under the Leases.

.8 Counterparts. To facilitate execution, this Amendment may be executed In any number of
counterparts as may be convenlent or necessary, and it shell not be necessary that the signatures of all parties
hereto be contained on any one counterpart hereof. Additionally, the parties hereto hereby covenant and agree that,
for purposes of facilitating the execution of this Amendment, and all executed counterparts of this Amendment:shall
be desmed fo be originals, but all such counterparts taken- together or coflectively, as the case may be, shall
constitute one and the same agreement.

10. Miscellaneous. Time is of the essence of this Amendment. This Amendment shall be binding upon,
and inure fo the benefit of, the parties hersto and their respective helrs, executors, administrators, successors and
assigns (as the case may be) of the Pasties hereto o the same extent as binding upon the Parties hereto. In the
event of conflict or Inconsistency between the provisions of this Amendment and any provisions of the Leases, the
provisions of this Amendment shall govem, Except as set forth in this Amendment, all of the terms and conditions of
the Leases shall continue in full force and effect throughout the term of the Leases.

1. Entire Agreement. The terms and provisions set forth in this Amendment constifute the entire
agresment and understanding between Lessor and Lessee with respect to the specific subject matter addressed
hereln, and are hereby desmed to supersede all prior agreements and understandings (including, without limitation,
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MASTER AMENDMENT TO LEASES ~ CO-TENANCY

THIS MASTER AMENDMENT TO LEASES - CO-TENANCY (this “Amendment’} is made as of December
31, 2011, but to be effective as of Jenuary 1, 2010 (the *Effective Date"), by and between each of the LANDLORD
ENTITIES listed on Exhibit A attached hereto (collectively refermed to as “Lessor” or “Landlord Entitles” or any of
them singularly as “Landlord Entity), and the TENANT ENTITIES listed on Exhihit A attached hereto (collectively
referred to as “Lessee” or as "Tenant Entity”). Lessor and Lessee shall sometimes hereinafter collectively be referred
to as the "Parties” or singulaily as a “Party.”

RECITALS

A Lessor Is the landlord of numerous shopping centres in which Lessee currently leases certain
premises. The Landlord Entities and the Tenant Entiles that are the Parties to this Amendment, the shopping
centres affscted by this Amendment (the “Shopping Centres”) and the leases between the Parifes within such
Shopping Centres affected by this Amendment (as so amended or extended, the “Leases”) are listed on Exhibit A to
this Amendment. The “Leases” also include any other leases for a Gap, Gap Kids, Old Navy, Banana Republic or
other affifiated Lessee store in the Shopping Centres listed on Exhibit A to this Amendment.

B. it Is the intent of the Parties that this Amendment shall constitute a lease amendment for each of
the Leases, to the extent pemmitted by applicable law, as described herein.

AGREEMENT

NOW THEREFORE, in consideration of the mutual covenants herein and other good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged, Lessor and Lessge agree as follows:

1. Co-Tenancy Provisions. Lessee acknowledges that where Zellers exists as a named co-tenantin a
Shopping Centre, or where the leasable square footage of Zellers is included in an aggregate leasable square
footage co-tenancy requirement in a Shopping Centre, pursuant to one or more of the Leases, with respect to any
Co-Tenancy, Operating Requirements, or other similar provisions contained in the Leases requiring a Zellers store
(or all or a portion of the leasable square footage comprising the Zellers store) fo be open and operating in its
respective Shopping Centre, however such provision is denominated or defined (the “Co-Tenancy Provisions"), the
Parties acknowledge and agres, in addition fo and without [imiting such Co-Tenancy Provislons, as follows: (a)
Target is a "Suitable Replacement,” or as otherwise denominated or defined in the affected Leass, with respect to
Zellers, {o the effect that if a Target store is open and operating in its respective Shopping Centre in substantiafly all
of the premises previousty eccupled by Zellers (the "Zeilers Premises”) or In other premises in the Shopping Centre
(other than the Zellers Premises) the size of which is comparable to the Zellers Premises (the *New Target
Premises”), the Co-Tenancy Provisions will be safisfied with respect to the Zellers named co-tenant component of
the Co-Tenancy Provisions; andfor (b) the leasable square footage of a Target store In the Zellers Premises or the
New Target Premises shall be included in the aggregate leasable square footage co-tenancy requirement
component of the Co-Tenancy Provisions where the leasable square footage of Zellers Is included in such
component pursuant to the Co-Tenancy Provislons of the respective Lease. Whether Target occupies a Zellers
Premises or a New Target Premises in a given Shopping Centre shall be determined by Lessor in its sole discretion.

In the event that Target becomes a Suitable Replacement for Zellers by occupying the New Target
Premises, the occupation of the Zeflers Premises or a replacement tenant for Zellers in the Zellers Premises will no
longer be a requirement of the Co-Tenancy Provision. For greater. certzinty, Lessor will be under no further
obligation under the Co-Tenancy Provision in connection with the occupation of the Zellers Premises in such event.

if Lessor anticipates that Target will replace Zellers (elther in the Zellers Premises or the New Target
Premises) and Lessee becomes entitled to the Go-Tenancy Remedies under either Paragraph 2 or Paragraph 3
herein, and if it is later determined that Target will not in fact replace Zellers, then Lessee will be entited to the Co-
Tenancy Remedies, retroactively, for the pericd commencing at the end of the relevant "Grace Period” provided in
the Lease to the day immediately before Lessea is entitied to the Co-Tenancy Remedles under the terms of this
Amendment.

2 Target Store Renovation in the Zellers Premises. In the event that Target requires renovations to
be conducted before opening and operating In the Zellers Premises, Zellers will not be deemed to be closed for
purposes of triggering a co-tenancy fallure (whether a named co-tenant failure or an aggregate leasable square
. footage co-tenancy requirement failure) and no remedies provided by the Co-Tenancy Provisions in the event of a
violation or failure of the Co-Tenancy Provisions will be avallable to Lessee unless (I) Zellers has ceased operations
in the Zeller's Premises for at least nine (9) months, (i) Target is not open and operating in substantially all of the
Zellers Premises within such nine (9) month period and (ifi) the sales test set out in Paragraph 4 hereln has been
safisfied (the "Sales Test’), (collectively the “Target Requirements"). {f the Target Requirements occur, Lessee may
immediately thereafter exercise any rights and remedies available under the Co-Tenancy Provisions (by way of
. example, any rent reduction or termination right, if any) (the *Co-Tenancy Remediss”). To be clear, the nine (9)
month period described above shall be in lieu of, and not in addition to, any waiting period or other *Grace Period®
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set out in the Co-Tenancy Provisions in the Leases, or any other time period intended to toll the Co-Tenancy
Remediss.

3 New I rget Premises In the event that Target requires construction or renovations to be
conducted before opening and operating In the New Target Premises, Zellers will not be deemed to be closed for
purposes of triggering a co-tenancy failure (whether a named co-tenant failure’or an aggregate leasable square
footage requirement failure) and no remedies provided by the Co-Tenancy Provisions In the event of a violation or
failure of the Co-Tenancy Provisions will be avallable to Lessee unless (i) Zellers has ceased operations in the
Zeller's Premises for at least twelve (12) months, (fi) Target Is not open and operating in substantially all of the New
Target Premises within such tweive (12) month period and (iif) the Sales Test has been satisfied, {collectively the
"New Target Requirements”). if the New Target Requirements occur, Lesseo may immediately thereafter exercise
the Co-Tenancy Remedies. To bs clear, the twelve (12) month period described above shall be in lieu of, and not in
addition to, any waiting period or other “Grace Period” set out in the Co-Tenancy Provisions in the Leases, or any
other time period Intended to toll the Co-Tenancy Remedies.

For greater certainty, in the event that Target becomes a Suitable Replacement for Zallers by occupying the
New Target Premises, the cccupation of the Zellers Premises or a replacement for Zellers in the Zellers Premises
will no longer be a requirement of the Co-Tenancy Provislon.  For greater certainty, Lessor will be under no further
obiigatien under the Co-Tenancy Provision in connection with the accupation of the Zellers Premises.

4, Sales Test. In the Instance where the sole event causing the initiation of the Co-Tenancy
Remedies under a given Leass is the occumrence of both items (1) and (ii) of either Paragraph 2 or Paragraph 3
above, then, notwithstanding anything to the contrary, such Co-Tenancy Remedies shall not apply unless Lessee's
gross sales from the subject premises for any consecutive thirty (30) day period calculated from the day immediately
following the nine (8) month period or twelve (12) month peried, as the case may bs, (each such period being
referred to herein as the “Measuring Pericd”), are ninety-five percent (95%) or less than Lessee’s sales from such
premises during the same thirty (30) day period in the year immediately preceding the Measuring Perlod. Lessee's
sales shall be evidenced by a financial statement provided to Lesscr, and reascnably satisfactory to Lessor, and
certified as accurate by a financial officer or other authorized representative of Lessee and calculated pursuant to
Lessee's nommal accounting standards and definitions. In onder for Lessee to satisfy the foregoing Sales Test,
Lessee will need to have operated in the subject premises during the Measuring Pericd in a manner materially the
same as, and at Ieast during the same days and hours as, Lessee operated during the subject months of the year
preceding the Measuring Period.

5. No New Co-Tenancy Requirements. Nothing contained in this Amendment shall create any co-
tenancy requirements In addition to those existing In the Leases as of the date of this Amendment.

6. Consent. Each of Lessor and Lesses represents and wamants to the other that no consents of
third parties are necessary for the execution and performance of this Amendment.

7. Representative Capacity. Each person executing this Amendment in a representative capacity
warrants and represents that he/she is empowered and authorized fo do so.

8. No Waiver of Cleims. The parties agree that except for the terms and conditions set forth in this
Amendment, this Amendment shall not alter, waive or modify any rights, remedies or claims that Lessor or Lessee
" now has or may hereafter have under or arising out of the Leases whather known or unknown and whether relating
fo periods of time before or after the date of this Amendment, including, without limitation, any rights, remedies or
claims of Lessor or Lessee based in whole or in part on a default by the other party of its obligations under the
Leases, or the non-satisfaction or faflure of any requirement or condition under the Leases.

.9 Counterparts. To faciltate execution, this Amendment may be executed In any number of
counterparts as may be convenlent or necessary, and t shall not be necessary that the signatures of all parties
hereto be contained on any one counterpart hereof. Additionally, the parties hereto hereby covenant and agree that,
for purposes of facilitating the execution of this Amendment, and all executed counterparts of this Amendment shall
be desmed to be originals, but all such counterparts taken' together or collectively, as the case may be, shall
constitute one and the same agreement.

10. Miscellaneous. Time is of the essence of this Amendment. This Amendment shall be binding upon,
and inure to the benefit of, the parties hereto and their respective heirs, executors, administrators, successors and
assigns (as the case may be) of the Parties hereto to the same extent as binding upon the Parties hereto. In the
event of conflict or inconsistency between the provisions of this Amendmsnt and any provisions of the Leases, the
provisions of this Amendment shall govem. Except as set forth in this Amendment, all of the terms and conditions of
the Leases shall continue in full force and effect throughout the term of the Leases.

11. Entire Aareement. The terms and provisions set forth in this Amendment consfitute the entire
agreement and understanding befween Lessor and Lessee with respect to the specific subject matter addressed
herein, and are hereby deemed to superseds al| prior agreements and understendings (including, without limitation,
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ARHCLE 5.00 USE OF PREMISES

5.01

5.02

Use and Business Name The Premises shall ed primarily for the sale of wearing appare
and related accessories, including, at Tenant's eption, footwear provided the sale o ear is
not its principal use. The Premises may also be used for the of luggage; umbrellas;
sunglasses: watches; pins: infants', toddlers' and/or children's items such as baby strolle
stuffed animals, toys and games and furniture; cosmetics and other personal care items;
domestic products. including, without li tion, candles, sundries, kitchenware, bedding, bath
ftems, furniture and accents for the home; and pre-packaged foods and candies. In addition. u;
to ten percent (10%) of the Premises may be used for any other lawful retafl pu ellin
such merchandise or offering such services as are found in a majority of Tenant's other stores
in Canad erating nnder th e isu enant at the Premises, with the
rior approval of Landlord. An i erchandise ma !d through the use of

vending machines, (limited to fifty (50) square feet of the total selling area and which will not
block the store opening) or block any view of the Premises from outside the Premises). sitnated
in_the Premises which sales will be included in the determination of Gross Revenue.
Notwithstanding the foregoing, Tenant may sell from the Premises ready-to-eat f and non-
alcoholic beverages (which will be limited to five hundred (500) square feet of the total selling
area of the Premises) which are sold in a majority of Tenant's other stores in Eastern Canada
(defined as Ontario, Quebec, New Brunswick, Nova Scotia, Newfoundlard and Prince Edward
Island) operating under the same trade name as is used by Tenant at the Premises. The

2]

business of Tenant in the Premises shall be carried on under the name and style of
and/or “GAP KIDS” or such other name as i east six 3¢ in all of Canada

including no less than four (4) of Tenant's stores in Eastern Canada (defined as Ontario,
Quebec, New Brunswick, Nova Scotia, Newfoundland and Prince Edward Island) operated by
Tenant, and under no other name and style unless approved by Landlord in writing. Tenant
will not use nor permit the whole or any part of the Premises to be used for orin respect to orin
connection with the sale or distribution of any food or foed product, unless specifically agreed
to by Landlord, or nnless permitted under the terms of this Article 5.01.

Landlord’s Warranty as to Use. Landlord represents and warrants to Tenant that as at the date
of execution of this Lease there are no exclusive rights granted to other tenants of the Project
which would conflict with or inhibit the conduct of Tenant’s permitted use set out above orany
part thereof and covenants and agrees not to grant after the date of execution of this Lease an
exclusive right to any tenant which would be violated by the operation of the business permitted

under Article 5.01.

Hours of Business During the Term of this Lease, Tenant will conduct its business in the Premises on
such days and during such hours as is required, from time to time, by regulation of Landlord unless
prevented from so doing by properly constituted authority.

In the event Tenant fails to conduct its business in accordance with this Article 5.02 then Landlord
will have the right, without prejudice to any other rights which it may have under this Lease or at law,
to obtain an injunction requiring Tenant to comply with the provisions of this Article 5.02.

CO-TENANCY

(®)  Operating Requirements: For the purpose of this Article “Operating Requirements”
shall mean these stores representing the following minimum co-tenancy conditigns are
open for business and operating during the novmal business hours and days of the
Project, as desi ed by Landlord from ti me: (1) two (2) depa n one
of which shall be The Bay) or their respective successors and assigns (or a Suitable
Replacement Tenant(s), as defined herein) (collectively and individually, the
“De ent Stores”™) and; (ji) at least seventy-five percent (75%) by number and a
of the in-line retail premises including, without limitation, banks. post offices and offices
located in CRU premises that cater to walk-in trade (such as dentists, tax preparation
offices. optometrists, weight-loss clinic, etc.), provided that the leasable area of such
tenants shall not exceed five percent (5%) of the gross leasable area of the Project
having frontage on the mall plus stores occupying at least seventy-five percent (75%) of
the gross leasable area of the Project (excluding the Major Tenants and not counting the

remises toward meeting the said seventy-five percent (75% uirement (the “CR
enants”). Tenant agrees that, in the event the tenant operating nnder the e
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“Tarpet” opens for business to the public in the Proj “Target” will be d a
department store for the purpose of this Article.

“Suitable Replacement” shall mean a single department store cccupying the entire
space formerly occupied by one of the Department Sto! as the case may be (as
distinguished from several occupants in such space which has been gubdivided and/or
sublet for such _purpose), and which carries a merchandise assortment, in terms of
breadth of selection and quality of said merchandise, whi equal to or better than
that carried by one of the Department Stores. For clarity, it is agreed that large single

purpose stores such as (for example and not by way of limitation) furniture stores, toy

stores or sporting goods stores, shall not be considered “departinent stores” or “Suitable

Replace s regardless of such store’s size and trade name and whether or not

carry merchandise of the same or better quality than_was carried in one of the
departments of the Department Stores.

Notwithstanding the foregoing and for this GAP lease at Oshawa Centre only, with
respect to one (1) Department Store. a “Suitable Replacement” ghall also include a
combination of not more than three (3) high quality “big box” retailing tenants which
are consistent with the standards to which the Project is to be maintained pursuant to
the terms of this Lease, one of which will have an area of 30,000 square feet or more
and the second of which will have an area of 25,000 square feet or more and the third
of which must sccupy at least 15.000 square feet of space such as, but not limited to,
Chapte c Linen. ess De Sport-Chek, Toys “R” Us, Future Shop or
Winners. and which together in the aggregate occupy substantially all of the non-
operating department store premises;

Tenant's Right to Close: If such Operating Requirements are not met any time in the
case of the CRU Tenants for a period of three nsecutive months, (or in the case of
Department Stores for six (6) consecutive months), (excluding the Expansion Pericd, as
set out in paragraph (f) herennder) (the “Grace Period”) then upon expiry of the Grace
Period, Tenant may from time to time at its option either:

(0] close the Premises for business and during such period of closure, Tenant shall
pay the Annual Rent but no other rent or additional rent or charges otherwise
payable under this Lease and will not be required to perform any other
obligations under this Lease except those as are applicable to vacant premises;

or

(i) remain open for business but pay monthly, as alternative rent (the “Alternative
Rel during the period that the Operating Requirements are not being met.
in lieu of Annual Rent, Percentage Rent and additional rent, fifty percent (50%)
of the Tenant’s Annual Rent for the first three (3) months after the Grace
Period and twenty-five percent (25%) of Tenant’s monthly Annual Rent
thereafter until such conditions are met, plus, in both cases. metered utilities

supplied to the Premises and billed directly to Tenant (if any).

Upon the date that the Operating Requirements are once again met, Tenantshall, in the
case where Tenant had made the election under (i) above, re-open the Premises for
business, and in the case where Tenant had made the election under (ii) above, cease the
payment of the Alternative Rent, and in_the case of either (i) or (ii) above, resame
{where the same had been otherwise suspended) the payment of Annual Rent,
Percentage Rent (calculated in the manner set forth in this Lease), the Qccupancy Costs,
and any other additional rents and charges due under this Lease accruing from and
after the date that the Operating Requirements were once again met. For the purposes
of this Article, the Operating Requjrements shall be deemed to have been “met”, in the
case of the Department Stores upon opening thereof, and in the case of the CRU

Tenants when they have been open and operating for a continuous period of at least
forty-five (45) days. B

Tenant’s Right to Terminate: If the Operating Requirements fajl to be met for a period
of six {6) consecutive months in the case of the CRU Tenants (or in the case of
Department Stores, twelve (12) consecutive months) (excluding the Expansion Period,
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as set out in pa h (f) hereunder, then Tenant shall have the continuing right
thereafter and prior to the Operating Requirements once again being met, to elect, b
ving thi 0) days’ netice in writing to Landlord, to cancel and terminate this
e nce such thi dav notice is given, the validity and effectiveness of
Tenant’s cancellation shall not be affected or nullified by the fact that the ratin
uirements are again met during snch thi dav period unless Tenant, in its sole

discretion, elects to revoke its cancellation netice and re-open.

Landlord’s Right to Terminate: 1f the Premises have been closed for a peri f at least

twelve (12) consecutive month: uant to Tenant’s election under subclause

above to close the Premises, then Landlord shall have the continuin t thereafter,
rior to the Tenant either ising its right to terminate the L ease pursuant to clause

(c) above, or re-opening the Premises for business and paying Annual Rent, Percentage

Rent, Occupancy Costs and anv other additional rents and charges payable under the
Lease, to terminate this Lease by the giving of si 60) days’ notice in writing to

Tenant.

During the first thirty (30) days of such sixty (60) day notice period, Tenant upon
written notice to Landlord given within such thi 30) day period, may elect (herein
called _the “Option to Reinstate”) to re-open the Premises for business and shall
thereafter re-open the Premises and shall pay to Landlord effective from the earlier of
the date of re-opening or the last dav of the sixty (60) dav notice period, all Annual
Rent, Percentage Rent, Occupancy Costs and any other additional rents and charges
pavable pursuant to the terms of this Lease. Should Tenant exercise the Option to
Reinstate, and in fact re-open the Premises on or before the expiry of the si 60) da
period after Landlord’s notice of termination. then Landlord’s notice of termination
shall be null and void. If Tenant exercises the Option to Reinstate, then Tenant’s
remedies set out in clauses and (¢) above shall not a| for a jiod of nine
months after Tenant re-opens the Premises pursuant to the Option to Reinstate whether
or not the Operating Reguirements are met during such period.

Notwithstanding anvthing contained herein and whether or not the requirements of the
preceding paragraphs are being met, in no event may the required Project days or
hours as determined by Landlord be such as to require Tenant:

A 6 to open later than 10:00 a.m. Monday through Saturday. or

(i) to remain open later than 10:00 p.m. Monday throngh Friday, 6:00
p.m. on Saturdays or 5:00 p.m. on Sundays, or

{iii)  to close earlier than 6:00 p.m. Monday through Saturday: or

(B)  To be open Easter Sunday, Thanksgiving Day, Christmas Day or New Years
Dav: or

(€}  To be open when to do so would violate any law, criminal or civil, or subject
Tenant or its emplovees to fine or penalty, whether criminal or
nature,

Tenant agrees that it will remain_open during those extended hours established b
Landlord during the Christmas seas nd suc| n 0 sional

midnight madness sales, provided the Operating Requirements are met,

Notwithstanding anvthing to the contrary contained berein, Tenant acknowledges that
Landlord is in the process of finalizing plans to expand and/or redevelop the Project
the “Project Expansion™) and Tenant agrees that said Project ot
constitute a failure on the part of Landlord to meet the CRU Operating Regnirements
under this Article 5.02.1. ndlord shall have a ce period commencing one da

following the date Landlord receives its general occupan ermit for the Project
Expansion (the “Occupancy Permit”) and expiring two (2) vears thereafter (the

“Expansion Period™). During which Expansion Period, Tenant acknowledges

Landlord shall be completing its leasing of the expansion area and Tenant shall not
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make any CRU Tenants co-tenancy failure claims resulting from the Project ansion.
Upon the expiry of the Expansion Period it erstood and ed ndlord’
oblipation to_meet the Operating Requirements for the CRU Tenants Il be re-
instated immediately. _Landlord shall be required to inform Tenant of the
commencement of the Expansion Period by written notice delivered to Tenant as

as the Occupancy Permit for the Project ansion Is fssued to Landlord.

5.03 Continuous Occupancy Tenant acknowledges that its continued occupancy of the Premises and the
regular conduct of its business therein are of utmost importance to neighbouring tenants and to
Landlord in the renting of space in the Project. Tenant therefore covenants and agrees that subject to
Article 5.02 throughout the Term it will occupy the entire Premises, comply strictly with the
provisions of Article 5.02 and not vacate or abandon the Premises at any time during the Term.
Tenant acknowledges that Landlord is executing this Lease in reliance thereupon and that the same is
amaterial element inducing Landlord to execute this Lease. Tenant further agrees that if it vacates or
abandons the Premises or fails to so conduct its business therein, or uses or permits or suffers the use
of the Premises for any purpose not specifically herein authorized and allowed, Tenant will be in
breach of Tenant’s cbligations under this Lease, and then, without coastituting a waiver of Tenant’s
obligations or limiting Landiord’s remedies under this Lease, all Rent reserved in this Lease for the
next ensuing three (3) months will immediately become due and payable to Landlord unless
guaranteed to the satisfaction of Landlord. Landlord will have the right, without prejudice to any other
rights which it may have under this Lease or at law, to obtain an injunction requiring Tenant to comply
with the provisions of this Article 5.03.

5.04  Restrictions on Use & Occupancy

(a) Tenant will carry on its business on the Premises in a reputable manner and in compliance
with all the provisions of this Lease, and in particular Tepant will not advertise, do, omit,
permit or suffer to be done or exist upon the Premises anything which will be or result in or
bring about a breach of any provision of this Lease.

(b) Tenant will not conduct or advertise on or from or pertaining to the Premises as any part of its
business a mail order or catalogue store or the sale of bankruptcy, distress or secondhand
goods, war surplus articles, insurance salvage stock, fire sale stock or merchandise damaged
by fire or purported to be damaged by fire, unless such damage actually occurred on the
Premises, or hold any auctions or conduct any business which because of the merchandise
likely to be sold or the merchandising methods likely to be used would tend to lower the
character of the Project or injure the Project or the business done therein,

(c) ‘Tenant, or anyone acting through, for, or in place of Tenant, will not conduct or advertise on
or from or pertaining to the Premises any auction, bankruptcy or receivership sale or any
closing out wholesale business, nor except as expressly permitted herennder will Tenant
grant any concession, license or permission to any third party to sell or take orders for
merchandise or services in the Premises. Tenant will not divert to another location business
that would normally be conducted on or from the Premises.

() Tenant will not use in the Premises any travelling or flashing lights or signs or any
loudspeakers, television, phonographs, radio or other audio-visual or mechanical devices in a
manner so that they can be heard or seen outside the Premises which may unreasonably
disturb the enjoyment of the Project and all the Common Areas and facilities thereof by

customers and other tenants of the Project. Landlord will be entitled to remove such
equipment without notice at any time and such removal will be done and all damages as a

result thereof will be made good, in each case at the cost of Tenant payable as Rent forthwith
on demand.

5.05  Inventory, Staff and Fixtures Tenant will maintain available a substantial stock of goods, wares and
merchandise adequate to ensure successful operation of Tenant’s business, and will employ and
maintain sales and other personnel sufficient at all times for proper service to customers, but Tenant
will store and stock in the Premises only such inventories as Tenant intends to sell at retail on or from
the Premises, and unless otherwise agreed by Landlord, Tenant will use for office, storage and other
non-selling purposes only such space in the Premises as is reasonably required to maintain Tenant’s
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ARTICLE 5.00 USE OF PREMISES

5.01

5.02

Use and Busin.

The Premises will be nged and occupied for the retail sale of wearing apparel and
related sories as sold by Tenant in_its other stores of a_similar size including, at
Tenant’s opticn, footwear, provided that the retail sale of footwear shall not become
Tenant’s primary use of the Premises. The Premises may also be used as ancillary to such

principal use for the sale of luggage, umbrellas, sunglasses. watches, pins, infants’, toddlers®
and children’s items such as baby strollers. stuffed animals, toys and games and furniture;
cosmetics and other personal care items; domestic products, including, withgut limitation,
candles, sundries, kitchenware, bedding, bath items, furniture and accents for the home;
and pre-packaged foods and candies. The Premises may also be used for an operation for
the preparation and sale of ready-to-eat foods and non-alcoholic beverages. In addition, so
long as the tenant is Old Navy (Canada) Inc., up to ten percent (10%) of the Premises may
be used for any other lawful retail purpose, selling of such merchandise or offering such
services as are found in a majority of Tenant’s other stores of a similar size and operating
under_the same trade name as is used by Tenant at the Premises. Any lawful merchandise
may be sold through the use of vending machines. The foregeing is collectively referred to
herein as the “Permitted Use”. and-the Subject to Article 11.00, the business of Tenant in
the Premises will, for the first five (5) vears of the Term, be carried on under the name and
style of “OLD NAVY™ and under no other name and style unless approved by Landlord in
writing. Tenant will not use nor permit the whole or any part of the Premises to be used for
or in respect to or in connection with the sale or distribution of any food or food product,
unless specifically agreed to by Landlord, or unnless permitted under the terms of this

Article 5.01.

andlord’s Warran 1o Use. Landlord represents and w nts to Tenant that as at the

date of execution of this Tease there are no exclusive rights granted to other tenants of the
Project which would conflict with or inhibit the conduct of Tenant’s permitted use set out
above or any part thereof and covenants and agrees not to grant after the date of execution
of this Lease an exclusive right to any tenant which would be violated by the operation of
the business permitted ander Article 5.01.

Hours of Business During the Term of this Lease, Tenant will conduct its business in the
Premises on such days and during such hours as is required, from time to time, by regulation of
Landlord unless prevented from so doing by properly constituted authority.

In the event Tenant fails to conduct its business in accordance with this Article 5.02 then
Landlord will have the right, without prejudice to any other rights which it may have under this
Lease or at law, to obtain an injunction requiring Tenant to comply with the provisions of this
Article 5.02.

Co-Tenancy

(a) Operating Reguirements: For the purpose of this _Article “Operating
Requirements” shall mean those stores representing the following minimum_co-
tenancy conditions are open for business and operating during the normal business
bours and days of the Project as designated by Landlord from time to time: (i) two
department stores (one of which shall be The Bay) or their respective successors and
asgigns (as permitted in such tenant’s respective leases) (or a Suitable Replacement
Tenant(s), as defined herein, for such department _stores) (collectively and
individually the “Department Stores”) and (ii) at least seventy-five percent (75%) by
number and area of the in-line retail premises including, without limitation, banks,
post offices and offices located in CRU premises that cater to walk-in trade {such as
dentists, tax preparation offices, optometrists, weight-loss clinic, etc.), provided that
the leasable area of such tenants shall not exceed five percent (5%) of the gross
leasable area of the Project having frontage on the mall plus stores occapying at

least_ei seventy-five percent (75%) of the pross leasable area of the Project
excluding the Major Tenants and not counting the Premises toward ting the
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said seventy-five percent (75% uirements).

“Suitable Replacement” shall mean a single department storc occupying the entire
space formerly occupied by the Department Stores, as the case mav be (as
distinguished from several occupants in_such space which has been subdivided
and/or sublet for such purpose), and which carries a merchandise assortment, in
erms _of breadth of selection and quality of said merchandise, which is equal to or
better than that carried by the Department Store. For clarity, it is agreed that large
single purpose stores such as (for example and not by way of limitation) furniture
stores, toy stores or sporting geods stores, shall not be considered “department
stores” or “Suitable Replacements”: regardless of such stores’ size and trade name
and whether or not they carry merchandise of the same or better quality than was

carried in one of the departments of the Department Stores.

Notwithstanding the foregoing and for this Old Navy Lease at Oshawa Centre only,
with respect to gne (1) Department Store, a “Suitable Replacement” shall also
include a_combination of not more than 3 high quality “big box” retailing tenants
which_are consistent with_the standards to which the Project is to be maintained
pursuant to the terms of this Lease, one of which will have an area of 30,000 square
feet or more and the second (2°7) of which will have an area of 25,000 square feet or
more and the third (3™) of which must occupy at least 15,000 square feet of space
such as. but not limited to, Chapters. Pacific Linen, Business Depot. Sport-Chek,

Toys “R” Us, Future Shop or Winners, and which _together in the aggregate occupy
substantially all of the non-operating department store premises;

Tenant’s Right to Close: If such Operating Requirements are not met any time in
the case of CRU premises for a period of three (3) consecutive months, or in the case
of Department Stores for six (6) consecutive months, (the “Grace Period”) then
upon expiry of the Grace Period, Tenant may from time to time at its aption either:

[0)] close the Premises for business and during such period of closure Tenant
shall pay the Annual Rent but no other rent or additional rent or charges
otherwise payable under this Lease and will not be required to perform any
other obligations under this Lease except those as are applicable to vacant

premises; or

(i) remain_open for business but pay monthly, as alternative rent (the
“Alternative Rent”), during the period that the Operating Requirements are
not being met, in lieu of Annual Rent and Percentage Rent and Additionat
Rent, fifty percent (S0%) of the Tenant’s Annual Rent for the first three (3)
months after the Grace Period and twenty-five percent {25%) of Tenant’s
monthly Annual Rent thereafter until such conditions are met, plus. in both

cases, metered utilities supplied to the Premises and billed directly to Tenant
(ifany).

Upon the date that the Operating Requirements are once again met Tenant shall, in
the case where Tenant had made the election under (i) above, re-open the Premises
for business, and in the case where Tenant had made the election under (ii) above,

¢ the payment of the Alternative Rent, and in the case of either (i) or (ii) above
resume (where the same had been otherwise suspended) the payment of Annual

Rent, Percentage Rent (calculated in the manner set forth in_this Lease), the
Occupancy Costs, and any other additional rents and charges due under this Lease
accruing from and after the date that the Operating Requirements were once again
met. For the purposes of this Article, the Operating Requirements shall be deemed
to have been “met”, in the case of the Department Stores upon opening thereof, and
in_the case of the other CRU premises stores when they have been open_and
pperating for a continuous period of at least forty-five (45) days.

Tenant’s Right to Terminate: If the Operating Requirements fail to be met for a
period of six (6) consecutive months (or in the case of the Department Stores, twelve
(12) consecutive months), then Tenant shall have the continuing right thereafter and
prior to the Operating Requirements once again being met. to elect, by giving thirty
(30) days’ notice in writing to Landlord, to cancel and terminate this Lease. Once

uch thi 30) day notice is en, the validity and effectiveness of Tenant’s

cancellation _shall not be affected or nullified by _the fact that the Operating
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Requirements are again met during such thi 30) day period_unless Tenant, in its
ole discretion, elects to revoke its cancellation notice and re-open.

[(:)] Landlord’s Right to Terminate: If the Premises have been closed for a period of at
least twelve (12) consecutive months, pursuaut to Tenant’s election under subclause
i) above to close the Premises, then Landlord shall have the continuing right
thereafter, prior to _the Tenant either exercising its right to terminate the Lease
ursuant to clause (c) above, or r ening the Premises for business and payin
Annual Rent, Percentage Rent, Occupancy Costs and anv other additional rents an
charges pavable under the e, to terminate this Lease bv the giving of sixty (60

days’ notice in writing to Tenant. :

During the first thi 30) days of such sixty (60) day notice period Tenantu on

written potice to Landlord given within such thirty (30) day period. may elect
(herein called the “Option to Reinstatc®) to_re-open the Premises for business and
shall thereafter re-open the Premises and shall pay to Landlord effective from_the
earlier of the date of re-opening or the last day of the sixty (60) day notice period. all
Annual Rent, Percentage Rent, Occupancy Costs and any other additionsal rents and
charges pavable pursuant to the terms of the Lease. Should Tenant exercise the
Option to Reinstate, and in fact re-open the Premises on or before the expiry of the
sixty (60) dav period after X.andlord’s notice of termination, then Landlord’s notice
of termination shall be null and void. If Tenant exercises the Option to Reinstate,
then Tenant’s remedies set out in clauses (b) and (c) above shall not apply for a
period of nine (9) months after Tenant re-opens the Premises pursuant to the Option

to_Reinstate whether or not the Operating Requirements are_met during such’
period.

{e) Notwithstanding anvthing contained herein and whether or not the requirements of

; the eding paragraphs are being met. in no event may the required Project da

or hours as determined by Landlord be such as to require Tenant;
A M to open later than 10:00 a.m. Monday through Saturday, or

[i1] to remain open later than 10:00 p.m. Monday through Friday, 6:00
p.m. on Saturdays or 5:00 p.m. on Sundays, or

(i}  to close earlier than 6:00 p.m. Monday throngh Saturday; or
(B)  To be open Easter Sundav, Thanksgiving Dav, Christmas Day or New Years

Day; or

(€)  Tobe open when to do so would violate any law, criminal or civil, or subject
Tenant or its employees to fine or penalty, whether crimiual or civil in

Bature.

Tenant agrees that it will remain open during those extended hours established by
Landlord during the Christmas season and such extended hours as a_result of
occasional midnight madness sales, provided the Operating Requirements are met.

5.03  Continuous Occupancy Tenant acknowledges that its continued occupancy of the Premises and
the regular conduct of its business therein are of utmost importance to neighbouring tenants and
to Landlord in the renting of space in the Project. Tenant therefore covenants and agrees that
subject to Article 5.02 throughout the Term it will occupy the entire Premises, comply strictly
with the provisions of Article 5.02 and not vacate or abandon the Premises at any time during the
Term. Tenant acknowledges that Landlord is executing this Lease in reliance thereupon and that
the same is a material element inducing Landlord to execute this Lease. Tenant further agrees
that if it vacates or abandons the Premises or fails to so conduct-its business therein, or uses or
permits or suffers the use of the Premises for any purpose not specifically herein authorized and
allowed, Tenant will be in breach of Tenant’s obligations under this Lease, and then, without
constituting a waiver of Tenant’s obligations or limiting Landlord’s remedies under this Lease, all
Rent reserved in this Lease for the next ensuing three (3) months will immediately become due
and payable to Landlord unless guaranteed to the satisfaction of Landlord. Landlord will have the
right, without prejudice to any other rights which it may have under this Lease or at law, to obtain
an injunction requiring Tenant to comply with the provisions of this Article 5.03.
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MASTER AMENDMENT TO LEASES ~ CO-TENANCY

THIS MASTER AMENDMENT TO LEASES ~ CO-TENANCY (this "Amendment’) is made as of December
31, 2011, but to be effective as of January 1, 2010 (the “Effective Date"), by and between each of the LANDLORD
ENTITIES listed on Exhibit A attached hereto (collectively refemed to as “Lessor” or “Landlord Entities” or any of
them singularly as “Landlord Entity”), and the TENANT ENTITIES listed on Exhihit A attached hersto (collectively
referred to as “Lessee” or as "Tenant Enity”). Lessor and Lessee shall scmetimes hereinafter collectively be referred
fo as the "Parties” or singularly as a “Party.”

RECITALS

A Lessor is the landlord of numerous shopping centres in which Lessee currently leases cerfaln
premises. The Landlord Entities and the Tenant Entities that are the Parties to this Amendment, the shopping
centres affected by this Amendment -(the “Shopping Centres”) and the leases between the Partfes within such
Shopping Centres affected by this Amendment (as so amended or extended, the "Leases”) are listed on Exhibit A to
this Amendment. The “Leases” also Include any other leases for a Gap, Gap Kids, Old Navy, Banana Republic or
other affiliated Lessee store in the Shopping Centres listed on Exhibit A fo this Amendment.

B. it Is the Intent of the Parties that this Amendment shall constitute a lease amendment for each of
the Leases, to the extent permitted by applicable law, as described herein.

AGREEMENT

NOW THEREFORE, in consideration of the mutual covenants herein and other good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged, Lessor and Lessee agree as follows:

1. Co-Tenancy Provisions. Lesses acknowledges that where Zellers exists as a named co-tenantIn a
Shopping Centre, or where the leasable square footage of Zellers Is included in an aggregate leasable square
footage co-tenancy requirement in a Shopping Centre, pursuant to one or more of the Leases, with respect to any
Co-Tenancy, Operating Requirements, or other similar provisions contained in the Leases requiring a Zellers store
(or all or a portion of the leasable square footage comprising the Zellers store) to be open and operating in its
respective Shopping Centre, however such provision is denominated or defined (the “Co-Tenancy Provislons”), the
Parties acknowledge and agree, in addition fo and without limiting such Co-Tenancy Provisions, as follows: (a)
Target is a “Suftable Replacement,” or as otherwise denominated or defined in the affected Leass, with respect fo
Zellers, to the effect that if a Target store is open and operating in its respective Shopping Cenfre in substantially all
of the premises previously occupied by Zellers (the "Zellers Premises") or in other premises in the Shopping Centre
(other than the Zellers Premises) the size of which is comparable to the Zellers Premises (the “New Target
Premises”), the Co-Tenancy Provisions will be satisfied with respsct to the Zellers named co-tenant component of
the Co-Tenancy Provisions; andfor (b) the leasable square footage of a Target store In the Zellers Premises or the
New Target Premises shall be included in the aggregate leasable square footage co-tenancy requirement
component of the Co-Tenancy Provisions where the leasable square foctage of Zellers is included in such
component pursuant to the Co-Tenancy Provisions of the respective Lease. Whether Target occupies a Zeflers
Premises or a New Target Premises in a given Shopping Centre shall be determined by Lessor in its sole discretion.

In the event thet Target becomes a Suitable Replacement for Zellers by occupying the New Target
Premises, the occupation of the Zellers Premises or a replacement tenant for Zeflers in the Zellers Premises will no
longer be a requirement of the Co-Tenancy Provision. For greater ceriainty, Lessor will be under no further
obligation under the Co-Tenancy Provislan in connection with the occupation of the Zeflers Premises in such event.

If Lessor anticipates that Target will replace Zellers (glther in the Zellers Premises or the New Target
Premises) and Lessee becomes entitled to the Co-Tenancy Remedles under either Paragraph 2 or Paragraph 3
herein, and if it is later determined that Target will not in fact replace Zeflers, then Lessee will be entitled to the Co-
Tenancy Remedies, retroactively, for the period commencing at the end of the relevant *Grace Period” provided in
the Lease to the day immediately before Lessee is entiled to the Co-Tenancy Remedles under the terms of this
Amendment.

2, Tamgst Store Renovation in the Zellers Premises. In the event that Target requires renovations to
be conducted before opening and operating in the Zellers Premises, Zellers will not be deemed to be closed for

purposes of triggering a co-tenancy failure (whether a named co-tenant failure or an aggregate leasable square
. footage co-tenancy requirement failure) and no remedies provided by the Co-Tenancy Provisions in the event of a
violation or failure of the Co-Tenancy Provisions will be avallable to Lessee unless (i} Zeilers has ceased operations
in the Zeller's Premises for at [east nine (9) months, (i) Target is not open and operating in substantially all of the
Zellers Premises within such niine (9) month period and (fii) the sales test set cut in Paragraph 4 herein has been
satisfied (the “Sales Test’), (collectively the “Target Requirements”). If the Target Requirements occur, Lessee may
immediately thereafter exercise any rights and remedies available under the Co-Tenancy Provisions (by way of
. example, any rent reduction or termination right, if any) (the “Co-Tenancy Remedies®). To be clear, the nine (8)
month perlod described above shall be in lieu of, and not In addition to, any waiting period or other “Grace Period”
1
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set out in the Co-Tenancy Provisions in the Leases, or any cther time period intended to toll the Co-Tenancy
Remedies.

3. New Target Premises In the event that Target requires construction or renovations to be
conducted before opening and operating in the New Target Premises, Zellers will not be deemed to bs closed for
purposes of friggering a co-tenancy failure (whether a named co-tenant failure'or an aggregate leasable square
foatage requirement failure) and no remedies provided by the Co-Tenancy Provisions in the event of a violation or
feilure of the Co-Tenancy Provisions will be available to Lessee unless (i) Zellers has ceased operations in the
Zeller's Premises for at least twelve (12) months, (i) Target is not open and operating in substantially all of the New
Target Premises within such twelve (12) month period and {iii) the Sales Test has been satisfled, (collectively the
"New Target Requirements®). If the New Target Requirements cccur, Lessee may immediately thereafter exercise
the Co-Tenancy Remedles. To be clear, the tweive (12) month period described above shall be in fisu of, and not in
addition to, any waiting pericd or other "Grace Period” set out In the Co-Tenancy Provisions in the Leases, or any
other time pericd Intended to toll the Co-Tenancy Remedies.

For greater certainty, in the event that Target becomes a Suitable Replacement for Zallers by occupying the
New Target Premises, the occupation of the Zellers Premises or a replacement for Zellers in the Zellers Premises
will no longer be a requirement of the Co-Tenancy Provision.  For greater certainty, Lessor will be under no further
obligation under the Co-Tenancy Provision in connection with the occupation of the Zsilers Premises.

4, Sales Test In the instance where the sole event causing the initiation of the Co-Tenancy
Remedies under a given Lease is the occurrence of both items (i) and (ii) of either Paragraph 2 or Paragraph 3
above, then, notwithstanding anything to the contrary, such Co-Tenancy Remedies shall not apply unless Lessee's
gross sales from the subject premises for any consecutive thirty (30) day pericd calculated from the day immediately
following the rine (8) month period or twelve (12) month period, as the case may be, (each such period being
referred fo herein as the *Measuring Period”), are ninety-five percent (95%) or less than Lessee’s sales from such
premises during the same thirty (30) day period in the year immediately preceding the Measuring Period. Lessee's
sales shall be evidenced by a financiel statement provided to Lessor, and reasonably safisfactory fo Lessor, and
certified as accurate by a financial officer or other authorized representative of Lessee and calculated pursuant to
Lessee’s nomnal accounting standards and definitions. In order for Lesses to satisfy the foregoing Sales Test,
Lessee will need to have operated in the subject premises during the Measuring Period in @ manner materially the
same as, and at least during the same days and hours as, Lessee operated during the subject months of the year
preceding the Measuring Period.

5. No New Co-Tenancy Requirements. Nothing contained in this Amendment shall create any co-
tenancy requirements in addition to those existing In the Leases as of the date of this Amendment.

6. Consent. Each of Lessor and Lessee represents and wamants to the othér that no consents of
third parties are necessary for the execution and performance of this Amendment.

_ 7. Representative Capaclty. Each person executing this Amendment in a representative capacity
warrants and represents that he/she Is empowsred and authorized fo de so.

8. No Waiver of Claims. The parties agres that except for the terms and conditions set forth in this
Amendment, this Amendment shall not alter, waive or modify any rights, remedies or claims that Lessor or Lessee
" now has or may hereafter have under or arising out of the Leases whether known or unknown and whether relating
to periods of ime before or after the date of this Amendment, including, without limitation, any rights, remedias or
claims of Lessor or Lessee based in whole or In part on a defauft by the other party of its obfigations under the
Leases, or the non-satisfaction or fallure of any requirement or condition under the Leases,

. 8 Counterparts. To facllitate execution, this Amendment may be exscuted in any number of
counterparts as may be convenient or necessary, and it shall not be necessary that the signatures of all parties
hereto be contzined on any one counterpart hereof, Additionally, the parties heretc hereby covenant and agree that,
for purposes of facilitating the execution of this Amendment, and all executed counterparts of this Amendment shall
be deemed to be originals, but all such counterparts taken together or collectively, as the case may be, shall
constitute one and the same agreement.

10. Miscellaneous. Time is of the essence of this Amendment. This Amendment shall be binding upon,
and inure to the benefit of, the parties hereto and their respective heirs, executors, administrators, successors and
asslgns (as the case may be) of the Parties hereto to the same extent as binding upon the Paries hereto. In the
event of conflict or inconsistency between the provisicns of this Amendment and any provisions of the Leases, the
provisions of this Amendment shall govern. Except as set forth in this Amendment, al of the tarms and conditions of
the Leases shall continue in full force and effect throughout the term of the Leases.

1. Entire Aareement. The terms and provisions set forth in this Amendment constitute the entire
agresment and understanding between Lessor and Lessee with respect to the specific subject matter addressed
herein, and are hereby desmed to superseds all prior agreements and understandings (including, without limitation,

2
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ARTICLE 5.00 USE OF PREMISES

5.02

e

501  Use and Business Name The Premises shall be ns rima; or the sale of wearin,
el and related accegsories, jncluding, at Tenant's option, f rovided ale o
ear is not its rinci aluse. e Premis 0_be or the sale of lugga;

umbreilas; sunglasses; ins; infants', todd e ! and/or children' such as ba

llers. stuff lmal nd and fo ;_cosmetics and other personal
items; domestic produ clud without limitation, candles, sundries, kitche)
bedding. bath ftems, farniture and accents for the home; and pre-packaged foods and candies.
addition. up to 10% of the Premises may be for any other lawfal retail pu

such merchandise or offering such services as are found in a majority of Tenant's other stores

in Canada operating under the same trade name as is used by Tenant at the Premiges, with the

prior approval of Landlord. _Any permitted merchandjse may be sold through the nge of
yending machmes, (limited to sg sguam feet ggthe total selling area and gghich will not block

thest block ai : Pre f id

Premises which sales will be mcluded !n _ﬂ;e determination of Gross Revenne. Not_ﬂig;mging

the foregoing, Tenant the Premises ready-! ods and non-alcoholic
eV ‘which will be limited to 500 are feet of the total sel]in area of the Premis
which sold in a majori ‘enant's othe, in Eastern Canada operating under the

same trade name as is nged by Tenant at the Premises. The bnsiness of Tenant in the Premises
shall be cartied on under the name and style of “GAP AND/OR GAP KIDS" or such other

name as is used by at least six (6) stores in all of Canada, including no less than 4 of Tenant's

stores in Eastern Canada operated by Tenant, and under no_other name and style unless
a ved by Landlord in writing. Tenant will not use nor permit the whole or a art of the
Premiges to be nsed for or in respect to or in connection with the sale or distribution of any feod
or food product, unless specifically agreed to by Landlord, or unless permitted nuder the terms

of thi icle 5.01.

tern Canada” means: Ontario, Quebec, New Brunswic va Scotia, Newfoundland
Prince Edward Island

Landlord’s Warranty as to Use, Landlord represents and warrants to Tenant that as at the date
of execution of this Tease there are no exclusive rights granted to other tenants of the Profect
which would confliet with or inhjbit the conduct of Tenant’s permitted uge set out above or any

art the; and covenants an not t nt afte: execution of this e a.
exclusive right to any tenant which would be violated by the operation of the business permitted

Hours of Business During the Term of this Lease, Tenant will conduct its business in the Premises on
such days and during such hours as is required, from time to time, by regulation of Landlord unless
prevented from so doing by properly constituted authority.

In the event Tenant fails to conduct its business in accordance with this Article 5.02 then Landlord
will have the right, without pre_)udxce to any other rights which i itmay have under this Lease or at law,
to obtain an injunction requiring Tenant to comply with the provisions of this Article 5.02.

CO-TENANCY

(@) eratin uirements: For the e of this Article “Operating Reguirements”
shall mean those re nting the following minimum co-tenauncy conditions a;
open for business and operating during the normal business hours and d the
Pro as designated by Land m time to time: (i) The Bay and Sea;

tive successors and ass or a Swuitable Replacement Tenant defined

herein) (collectively and individually, the “Department d: (ii) at )

enty-five ent (75% number and area of the jn-line retail premises inclndin
without limitation, banks. post offices and offices located in CRU premises that cater to
walk-in trad. ag dentists, tax preparation offices, optom: ts, weight-lo
ete. ded that the leasable area of such te all not ex: nt (5%
of the leasable area of the Proj ing frontage on the mall plus sto
occupying at 1 seventy-five percent (75%) of the leagable area of t
excluding the Major Tenants and not ting the Premises t d meeting the said

seyéng-ﬁve percent (75%) requirement (the “CRU Tenants”).
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“Suitable Replacement” shall mean a_single ent store o ing the entire
space form occapi e or Sears, as the eagse may be (as distingmished
everal eccupants in such space which h. subdivided and/or sublet such
urpose), and which carries a handise agsortment. in terms of breadth of
and guali id merchandise, which js equal to or better than that i The
Bay or Sears. For clarity, it at large single purpose stores as (for
example and not b f limitation) farnitare sto. 1oy stores or Spo 0od.
sto shall not be considered “de| t " or “Suitable acements”:
regardless of such store's size and trade name and whether or not they carry
merchandige of the or hetter qualj carried § of the departments of

The Bay or Sears department stores.

Notwithstandi e foregoing with respect to Sears o a “Suitable Replacement”
sh: o include a combination of not mere ¢ three hi ality “big box”
retailing tenants which are consistent with the standards to which the Project is to be
maintained pursuant to the terms of ne of which will have an area 0£30.000
square feet or more and ond hich will have an area of 25. uare feet or

more and the third of which mnst occnpy at least 15,000 square feet of space such as,
but not limited to, Chapters, Pacific Linen, Business Depot, Sport-Chel, Toys “R” s,

¢ Shop or Winners, and which together in the a occu bstantially all
of the non-operating department store premises;

Te;umt’s Right to Close: M such Operating Requirements are not met any time _in the
case of the CRU Tenants fora period of three (3) consecutive months, (or in the case of

Department Stores for six nsecnti onths), (the “Grace Period”) then upon
expi the Gra d, Tenant from time to time at its option eith

(0  close the Premises for business-and during snch period of closare, Tenant shal]
pay the Annual Rent but no other reut or additional rent or charges otherwise
pavable under this Lease and will not be required to perform any other
obligations under this L.ease except those as are applicable to vacant premises;

or

(i) remain open for buginess but pay monthly, as alternative rent (the “Alternative

Ren uring the period that the Operati uirements are not being met.

in ien of Annual Rent, Percentage Rent and additional rent. fifty percent (56%)

the Tenant’s Annual Rent for the first three months a [ ce
eriod and tw -five percent (25%) of Tenani’s monthly Annual Rent
the; r until such conditions are lus, in both cases. metered utilities

snpplied to the Premises and billed directlv to Tenant (if any).

Upon the date that the Operating Requirements are once again met, Tenant shall, in the

case where Tenant had made the election under (i) above, re-open the

buginess, and in the case where Tenant had made the election under (ii) above, cease the
pgment of the Alternative Rent, and !n the case of either (i) or (ii) above, resume

the same had been oth end the ent of Annual Ren
nt lated in the manner set foi eas

P A 2X e 9 v StS
and any othg; additional rents agtl chames due nnder tth Lease accruing from and

after the date that the Operatin nirements were once again met. the pu

of this Article, the Operating Requirements shall be deemed to have been “met”, in the

case of the Department Stores upon opening thereof, and in the case of the CRU

Tenants when they have been open and operating for a continuous period of at least
forty- 45) da .

Ten. it to Terminate: rating Requirements fail met for a peried
of_six (_6_[ consecutive_months jn the case of the CRU Tenants (or in_the case of

Denartment Stors= twelve (12) consecutive months) tl:en Tenant shall have the
nti tﬂle cafte d to 0 - 2

to ] thi 0 da : tin t Land] cancel an
inate this T.ease. Once such th day notice s given, the validity and

El“'——-&___ﬂ__m@]__v__z_gw__,___tz_
effm‘ ess of Tenant’s cancellation shall not be affected or nullified by the fact that
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the Operating Requirements are again met during such thi 0) day perigd unless
enant, in its sole discretion, elects to revoke its cancellation notice and re-open.

()] Landlord’s Right 1o Terminate; If the Premises have been closed for a period of at least

twelve consecutt onthg, pursuant to Tenant’s election nnder subcla: D -

above to close the Premises, then Landlord shall have the continnin ht thereafter.
ior fo the Tenant either exe, its right to terminate ursuantto clanse

c) above, or re-opening the Premises uginess and paying Annual Rent, Pe

Rent, Occupancy Costs and any other additional yents and charges payvable under the

Leage, to terminate this I.ease by the giving of sixtv (60) days’ notice in writing to

Tenant,

ring the first thi E) uch si 60) d ce period, Tenant upon

Wyitten notice to Landlord given within sach thirty (30) dav perfod, may elect (herein
called the “Option to Reinstate” n_the Premises for business and shall
thereafter re-open the Premises and shall pay to Landlord effective from the earlier of
the date of re-opening or the last day of the sixty (60) day notice period, all Annaal

ent, Percentage Ren cupancy Costs and other additio; d charges
Q" e pursuant to the terms of this Lease. Should Tenant exercise the to
einstate, and in fact n th ises on or before the expi e 60) da

eriod after Landlord’s. notice of termination. then Landlord’ tice of te

ghall be null and void. Jf Tenant exercises the Option to Reinstate, then Tenant’s
remedies set out in clauses (b) and (c) above shall not apply for a period of nine (9)
months after Tenant re-opens the Premiges pursnant to the Option to Reinstate whether

or not the Operating Requirements are met during such period.
(e) jthstanding anythin tained he; and whether or not the requirements of the

preceding paragraphs are being met. in no event may the required Profect days or

ours as determined by Landlord be as to require Tenant:

Ay @ to open later than 10:00 a.m. Monday through Saturday, or

G to remain open later than 10:00 p.m. Monday through ¥riday. 6:00
p-m. on Satardays oxr 5:00 p.m. on Sundays. or

(i)  to elose earlier than 6:00 p.m. Monday throu turday; or

(B)  Tobe open Easter Sunday, Thanksgiving Day, Christmas Day or New Years

Day: or

() o be open when to do so would viclate any law, criminal or ¢ivil, or subject

Tenant or its employees to fine or penalty, whether criminal or civil in

natare.

Tenant agrees that it will remain open during those extended hours established by
Landlord during the Christmas seagon and such extended hours as a resultof gecasional
midnight madness sales, provided the Operating Reguirements are met.

5.03  Continuous Occupancy Tenant acknowledges that its continued occupancy of the Premises and the
regular conduct of its business therein are of utmost importance to neighbouring tenants and to
Landlord in the renting of space in the Project. Tenant therefore covenants and agrees that subfectto
Article 5.02 throughout the Term it will occupy the entire Premises, comply strictly with the
provisions of Article 5.02 and not vacate or abandon the Premises at any time during the Term.
Tenant acknowledges that Landlord is executing this Lease in reliance thereupon and that the same is
amaterial element inducing Landlord to execute this Lease. Tenant further agrees that if it vacates or
abandons the Premises or fails to so conduct its business therein, or uses or permits or suffers the use
of the Premises for any purpose not specifically herein authorized and allowed, Tenant will be in
breach of Tenant’s obligations under this Lease, and then, without constituting a waiver of Tenant’s
obligations or limiting Landlord’s remedies under this Lease, all Rent reserved in this Lease for the
next enguing three (3) months will immediately become due and payable to Landlord unless
guaranteed to the satisfaction of Landlord. Landlord will have the right, without prejudice to any other
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or earlier than 12:00 noon on Sunday (if Sundays are Designated Times);

2) later than 10:00 p.m. Monday through Saturday or 6:00 p.m. on Sunday (if
Sundays are Designated Times);

@3 at all if Tenant would thus be required to be open for business less than the
Minimum Times or less than five hours on Sunday (if Sundays are Designated Times);

“) during the making of repairs to or remodeling of the Premises or during
periods when Tenant is taking inventory;

(5) on Easter Sunday, Christmas Day or New Years Day; or

(6) when to do so would violatz any Legal Requirement, criminal or civil, or
subject Tenant or its employees to a fine or penalty, whether criminal or civil in nature.

© Tenant shall have the right, but not the obligation, to open for business on days and
for hours in excess of Designated Times (or, in the absence thereof, Minimum Times), provided that
Tenant shall pay its proportionate share (along with any other tenants open during such excess
hours) of the additional costs related to the extra hours of operation such as electrical charges.

12.5 Tenant's Exclusive Use Rights

Provided Tenant is not in a material Event of Default, Landlord shall not lease or permit any
space within the Shopping Centre other than the Premises, or a Department Store as defined in this
Lease herein, to be used for the sale, rental or display of children’s apparel in excess of 5,600
square feet, or for the primary purpose of the sale, rental or display of children’s apparel being ages
{0-12) (“Tenant’s Exclusive”). If any tenant or occupant of the Shopping Centre violates Tenant's
Exclusive, then Tenant shall have all remedies available at law or in equity, including injunctive
relief. Landlord shall indemnify, defend and hold Tenant harmless from and against any and all
Indemnified Costs {as defined in Section 18.1) relating to any violation of Tenant's Exclusive.
Tenant agrees and acknowledges that the above Tenant's Exclusive shall not apply to the premises
leased by Wal-Mart or Sears or their respective sub-tenants, successors, assigns, or licensees.

ARTICLE 13;: CO-TENANCY REQUIREMENTS

13.3 Co-Tenancy Requirements

(A)  The “Co-Tenancy Requirements” are satisfied only when the Key Stores plus retail
stores (other than the Premises and the Key Stores) having an aggregate of eighty percent (80%) or
more of the total GLA of the Shopping Centre (other than the Premises and the Key Stores) are also
open for business during the days and hours of the Shopping Centre designated by Landlord
(“Designated Times*), or, in the absence of Designated Times, from 10:00 a.m. to 6:00 p.m.,
Mondays through Saturdays (Minimum Times”). A “Co-Tenancy Failure” occurs when the Co-
Tenancy Requirements are not satisfied.

(B) A store shall not be considered open for business if such store is open and operating
(1) less than the Designated Times {or, in the absence thereof, Minimum Times), or (2) in less than
substantially all of its space. If the Co-Tenancy Requirements are not being met because a store is
closed by reason of casualty, expropriation or the making of repairs or alterations (collectively, an
*Excused Closure™), such Excused Closure shall not give rise to a Co-Tenancy Failure unless such
Excused Closure continues for more than a period of sixty (60) days. Any waiting period before
which Tenant may exercise the Co-Tenancy Remedies shall be deemed to run concurrently with
such 60-day grace period for an Excused Closure. Landlord shall promptly notify Tenant of any Co-
Tenancy Failure.

(o] Landlord shall deliver to Tenant, upon Tenant’s request from time to time, a notice
certifying the then current tradename and GLA of each tenant of the Shopping Centre. Tenant or its
designated agent shall have the right at its own cost and expense to audit and/or inspect Landlord's
records with respect to the Co-Tenancy Requirements. Tenant shall give Landlord not less than
thirty (30) days’ written notice of its intentian to conduct any such audit. If such audit discloses a

violation of the Co-Tenancy Requirements and Tenant elects to pay Alterate Rent for
40222.4 24

#4852 Northgate
North Bay, ON




402224

166

such pericd of violation in accordance with Section 13.4, Landiord shall promptly rebate to Tenant
the overcharge or, at Tenant's election, Tenant may offset the amount of the overcharge against
Rent becoming due.

(D)  Key Stores. The Key Stores are the retailers operating under the following
tradenames and occupying the approximate floor area indicated:

Tradename Approximate Floor Area
Wal-Mart 127,500 sf
Sears 120,000 sf

13.4  Remedies for Co-Tenancy Failure

(A) Right to Close Remedy. If a Co-Tenancy Failure for a continuous period of ninety
(90) days, then, effective immediately, Tenant may close the Premises for business and, during such
pericd of closure, Tenant shall pay Minimum Rent in lieu of all other Rent and perform all of such
other obligations as are applicable to a vacant premises. This remedy is referred to herein as the
*Right to Close Remedy."

(B)  Alternate Rent Remedy. If a Co-Tenancy Failure occurs for a continuous period of
ninety (90) days, then, effective immediately, Tenant may remain open for business and pay
monthly, as "Alternate Rent" during the period of the Co-Tenancy Failure, in lieu of Minimum Rent,
Percentage Rent and Other Charges, an amount equal to the lesser of: (a) four percent (4%) of all
Gross Sales made in the Premises for each month {or portion thereof) during such period, or (b) the
amount of Minimum Rent then applicable. Each such payment of the Alternate Rent shall be made
within thirty (30) days after the end of each month (except that utilities costs shall be paid when
due, if other than monthly) and shall be accompanied by Tenant's Statement of Gross Sales made
during the previous month. This remedy is referred to herein as the "Alternate Rent Remedy."

(o) Termination Remedy. If the Co-Tenancy Requirements are not met for a continuous
period of six (6) months, then, in addition to the Right to Close Remedy and the Alternate Rent
Remedy, Tenant shall have the continuing right thereafter and while such condition continues, to
terminate this Lease by written notice to Landlord, which termination shall be effective as of a date
which shall be specified in Tenant's notice of termination, provided that such date shall be no less
than thirty (30) days following receipt by Landlord of such notice. This remedy is referred to herein
as the "Termination Remedy." Once such Termination Remedy has been exercised by Tenant,
Tenant's termination shall not be affected or nullified by the fact that the Co-Tenancy Requirements
have once again been met prior to the effective date of the termination unless Tenant, in its sole
discretion, elects to revoke its termination notice and reinstate this Lease.

(D)  Tenant may elect the Right to Close Remedy or the Alternate Rent Remedy
altemately, from time to time. Upon the date (the "Resumption Date") that the Co-Tenancy
Requirements are once again met for a continuous period of sixty (60) days with occupants under
leases with terms of at least three (3) years, Tenant shall, in the case where Tenant had elected the
Right to Close Remedy, recpen the Premises for business, and, in the case where Tenant had
elected the Alternate Rent Remedy, cease the payment of the Alternate Rent, and in the case of
either remedy resume (where the same had been otherwise suspended) the payment of regular Rent
computed in the manner set forth in this Lease.

) The Right to Close Remedy, the Alternate Rent Remedy and the Termination
Remedy are collectively referred to herein as “Co-Tenancy Requirement Remedies.” A Co-Tenancy
Failure shall not be cured until Landlord provides Tenant reasonable written evidence that each
substitution tenant (1) has opened for business and (2) has a binding lease or operating agreement
with a term of three (3) years or longer (excluding any portion of the term subject to cancellation
and excluding any option term) and with requirements to open and operate during the Designated
Times (or, in the absence thereof, Minimum Times).

13.5 Substitution

(A) if Landlord desires to substitute a retailer for one of the Key Stores for purposes of
satisfying the Co-Tenancy Requirements, such substitute retailer shall meet the requirements set
forth in this Section 13.5 for Department Store (as hereinafter defined):

25
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The term "Department Store" shall be defined as follows:

(A) Basic Requirements. A Department Store shall mean a retait store: (i) occupying not
less than 100,000 square feet within a single set of demising walls and operating a business therein
under one tradename; and (ii) conducting a business which shall be multi-departmented, selling a
variety of classes of merchandise which, subject to Paragraph (B) below, must include: apparel;
apparel accessories; cosmetics and perfume; jewelry; plus at least two of the following categories -
housewares; domestics and linens; electronics; home furnishings; appliances; furniture; floor
coverings.

(B) Specifically Approved Department Stores. Provided that the requirements under
Paragraph (A) (i) have been satisfied, Sears, Costco, Zeller's and Home Depot, The Bay and
Canadian Tire shall be considered a Department Store regardless of whether (x) the merchandise in
such store is broader or narrower than the classes of merchandise listed in Paragraph (A)ii) above,
or (y) the store would otherwise be excluded under Paragraph (C) below:

(o} specifically Excluded Types of Stores. Except as herein provided, the following
types of stores shall not be considered a Department Store whether or not they meet the
requirements of Paragraph A above;

1. “super” drug stores such as, for example and without limitation, Longs or Payless;

2, home improvement centers such as, for example and without limitation Builder's
Emporium;

3. a catalog store;

4, an off-price or discount store.

(D)  Suitable Replacement . Notwithstanding anything to the contrary contained herein,
and for purposes of this Article 13, the Landlord shall have the right to replace Wal Mart or its
acceptable replacement (and not Sears) with a “Suitable Replacement” as hereinafter defined: the
term “Suitable Replacement” means: any number of tenants which occupy substantially all of the
premises vacated by the departing Key Store (i.e Wal Mart), or Department Store provided that each
such replacement tenant occupies at least 20,000 square feet. In such event the Co-Tenancy
Requirements for purposes of this Article 13, shall be deemed satisfied only when Sears (or its
acceptable replacement) plus retail stores (other than the Premises and Sears, or its acceptable
replacement) having an aggregate of eighty-five percent (85%) or more of the total GLA of the
Shopping Centre (other than the Premises and Sears, or its acceptable replacement) are also open
for business during Designated Times, or, in the absence of Designated Times, during Minimum
Times.

ARTICLE 14: MAINTENANCE

14.1  landlord's Repairs

(A) Except for repairs specifically required herein to be made by Tenant and subject to
Atticles 19 and 20, Landlord shall at all times, at its sole cost and expense (subject to Article 10),
keep, replace and maintain in good condition, order and repair:

1 all portions of the Building other than the Premises;

2) all portions of the roof, roof structures, supports and walkpads (including
Tenant's interior ceiling damaged from leaking), and all structural portions of the Premises,
including but not limited to, the foundation and structural supports, exterior and load bearing walls,
floors (but not floor coverings), gutters, downspouts and exterior doors to Common Areas;

(3)  all other portions of the Premises which constitute Landiord’s Work for a
periad of one (1) year from the date of completion thereof or for the period of the warranties of
Landlord's contractors, whichever is longer;

(4 alt utilities to the point of entry to the Premises;

40222.4 26
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(vii) the Tenant shall have the right, but not the obligation, to open for business
on days and for hours in excess of Designated Times.

ARTICLE 13
CO-TENANCY REQUIREMENTS

13.1 Intentionally Deleted
13.2 Intentionally Deleted
13.3  Co-Tenancy Requirements

(A) The “Co-Tenancy Requirements” are satisfied only when the Key Stores plus
retail stores (other than the Premises and the Key Stores) having an aggregate of ninety percent
(90%) or more of the total GLA of the Shopping Centre (other than the Premises and the Key
Stores) are also open for business during the days and hours of the Shopping Centre designated
by Landlord (“Designated Times”), or, in the absence of Designated Times, from 10:00 a.m. to
5:30 p.m., Mondays through Saturdays (“Minimum Times”). A “Co-Tenancy Failure” occurs
when the Co-Tenancy Requirements are not satisfied.

(B) A store shall not be considered open for business if such store is open and
operating (1) less than the Designated Times (or, in the absence thereof, Minimum Times), or
(2) in less than substantially all of its space. If the Co-Tenancy Requirements are not being met
because a store is closed by reason of Force Majeure (as defined in Section 27.4), damage or
destruction pursuant to Article 19, reasonable temporary closures for the purposes of repair
and/or renovation, or, only with respect to the Key Stores, reasonable temporary closures for the
purpose of re-merchandising (collectively, an “Excused Closure™), such Excused Closure shall
not give rise to a Co-Tenancy Failure unless such Excused Closure continues for more than a
period of sixty (60) days. Any waiting period before which Tenant may exercise the Co-Tenancy
Remedies shall be deemed to run concurrently with such 60-day grace period for an Excused
Closure, unless such Excused Closure is by reason of Force Majeure in which case the waiting
period shall commence to run upon the expiry of such 60-day maximum grace period for Force
Majeure. Landlord shall promptly notify Tenant of any Co-Tenancy Failure.

(C) Landlord shall deliver to Tenant, upon Tenant’s written request from time to time,
a notice certifying the then current tradename and GLA of each tenant of the Shopping Centre.
Tenant or its designated agent shall have the right at its own cost and expense to audit and/or
inspect Landlord’s records with respect to the Co-Tenancy Requirements. Tenant shall give
Landlord not less than thirty (30) days’ written notice of its intention to conduct any such audit. If
such audit discloses a violation of the Co-Tenancy Requirements and Tenant elects to pay
Alternate Rent for such period of violation in accordance with Section 13.4, Landlord shall
promptly rebate to Tenant the overcharge or, at Tenant’s election, Tenant may offset the amount
of the overcharge against Rent becoming due.

(D) Key Stores. The Key Stores are the retailers operating under the following
tradenames and occupying the approximate floor area indicated:

Tradename Approximate Floor Area
The Bay 120,000 sf
Sears 151,000 sf
Zellers 115,000 sf

13.4 Remedies for Co-Tenancy Failure

(A) Altemate Rent Remedy. If a Co-Tenancy Failure occurs, then, effective
immediately, so long as Tenant is open for business Tenant may pay monthly, as “Alternate
Rent” during the period of the Co-Tenancy Failure, in lieu of Minimum Rent, Percentage Rent
and Other Charges the lower of:

(1) 2% of Tenant’s monthly Gross Sales; or

JHGO8471
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(2) Tenant’s then-applicable Minimum Rent.
This remedy is referred to herein as the “Alternate Rent Remedy".

(B) Closure Remedy. If a Co-Tenancy Failure occurs then, effective immediately,
Tenant may close its business and pay Minimum Rent only in lieu of Minimum Rent, Percentage
Rent and Other Charges. This remedy is referred to herein as the “Closure Remedy”.

(C) Termination Remedy. If the Co-Tenancy Requirements are not met for a
continuous period of three (3), then, in addition to the Alternate Rent Remedy, Tenant shall have
the continuing right thereafier and while such condition continues, to terminate this Lease by
written notice to Landlord, which termination shall be effective as of a date which shall be
specified in Tenant’s notice of termination, provided that such date shall be no less than thirty
(30) days following receipt by Landlord of such notice. This remedy is referred to herein as the
“Termination Remedy”. Once such Termination Remedy has been exercised by Tenant,
Tenant’s termination shall not be affected or nullified by the fact that the Co-Tenancy
Requirements have once again been met prior to the effective date of the termination unless
Tenant, in its sole discretion, elects to revoke its termination notice and reinstate this Lease.

(D) If Tenant has elected the Alternate Rent Remedy or the Closure Remedy, upon the
date (the “Resumption Date”) that the Co-Tenancy Requirements are once again met for a
continuous period of sixty (60) days with occupants under leases or operating agreements with
terms of at least three (3) years, Tenant shall resume (where the same had been otherwise
suspended) the payment of regular Rent computed in the manner set forth in this Lease.

(E) The Alternate Rent Remedy, Closure Remedy and the Termination Remedy are
collectively referred to herein as “Co-Tenancy Requirement Remedies”. A Co-Tenancy
Failure shall not be cured until Landlord provides Tenant reasonable written evidence that each
substitution tenant (1) has opened for business and (2) has a binding lease or operating agreement
with a term of three (3) years or longer (excluding any portion of the term subject to cancellation
and excluding any option term) and with requirements to open and operate during the Designated
Times (or, in the absence thereof, Minimum Times).

13.5 Substitution

(A) If Landlord desires to substitute a retailer for one of the Key Stores for the
purposes of satisfying the Co-Tenancy Requirements, Landlord shall submit the name of such
substitute retailer to Tenant for its prior written approval. The approval of Tenant shall not be
unreasonably withheld if:

(1) the use to be conducted by such substitute retailer is substantially the same as
that conducted by the Key Store it is intended to replace;

(2) the merchandise sold by such substitute retailer is of equal or better quality
and is offered at similar price points as the Key Store it is intended to replace; and

(3) such substitute retailer will operate a retail business in at least the square
footage outlined in section 13.5(C).

Notwithstanding the foregoing, Landlord may substitute a retailer for one of the
Key Stores for purposes of satisfying the Co-Tenancy Requirements without the Tenant’s
consent if:

@) the substitute retailer is one of the national or regional retailers
identified on Exhibit G (the “Substitute Key Store List™);

(ii) such substitute retailer operates a retail business in at least the
square footage outlined in section 13.5(C); and

(iij) Landlord notifies Tenant in writing (promptly following the
substitution) of such substitution, including the identity of the
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substitute retailer from the Substitute Key Store List and the GLA

of the premises being occupied by the substitute retailer.

(B) The aforementioned right of approval of Tenant is solely for the purpose of
determining whether such proposed replacement retailer qualifies as a Key Store for purposes of
determining Tenant’s rights under this Lease and is not intended to impair or restrict the freedom
of Landlord to enter into leases or operating agreements with any party with whom Landlord
desires in the exercise of its sole and absolute discretion.

(C) Furthermore, so long as at least one Key Store continues to operate as a
department store in substantially all of its premises, the second floor of one other Key Store may
be converted to non-retail use and the ground floor of that same Key Store may be retenanted
with a combination of retail tenants occupying in the aggregate at least sixty thousand (60,000)
square feet of GLA, at least two (2) of whom each occupy at least twenty thousand (20,000)
square feet of GLA and are tenants of high calibre in terms of their reputation and the type,
quality and price points of their merchandise, such as by way of example, Future Shop, Chapters
and Pottery Barmn. Any part or parts of the ground floor GLA previously occupied by the Key
Stores which are not replaced by tenants occupying at least twenty thousand (20,000) square feet
of GLA shall be added to and included in the GLA of the Shopping Centre for purposes of
satisfying the Co-Tenancy Requirements with respect to the GLA of the Shopping Centre as set
out in section 13.3(A). Any of the substitutions described above in this Section 13.5 shall satisfy
the Co-Tenancy Requirements with respect to the Key Stores.

ARTICLE 14
MAINTENANCE

14.1 Landlord’s Repairs

(A)  Except for repairs specifically required herein to be made by Tenant and subject to
Articles 19 and 20, Landlord shall at all times, at its sole cost and expense but subject to
recoveries by Landlord of the Tenant’s CAM Charge in accordance with the applicable
provisions of this Lease, keep, replace and maintain in good condition, order and repair, subject
to ordinary wear and tear:

(1) all portions of the Building other than the Premises;

2) all portions of the roof, roof structures, supports and walkpads (including
Tenant’s interior ceiling damaged from leaking), and all structural portions of the Premises,
including but not limited to, the foundation and structural supports, exterior and load bearing
walls, floors (but not floor coverings), gutters, downspouts and exterior doors;

(3)  all other portions of the Premises which constitute Landlord’s Work for a
period of one (1) year from the date of completion thereof or for the period of the warranties of
Landlord’s contractors, whichever is longer;

(4)  all utilities to the point of entry to the Premises;

) all driveways, sidewalks, parking areas and all other Common Areas of the
Property, including the removal of snow and ice therefrom;

(6) latent defects in the Premises (other than the Tenant’s Work) as well as
any damage to the Premises caused by the willful act or the negligence of Landlord or Landlord’s
Agents.

(B) The Construction Period shall be extended by one day for each day (or portion
thef-eof) of delay in the performance of Tenant’s Work caused by a failure to repair items for
which Landlord is responsible.
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12.5 Tenant's Exclusive Use Rights

Except for the Premises and except for premises which are subject to the existing
Restrictions, Landlord shall not lease or permit any space within the Shopping Centre to be used
for the sale or display of infants’, babies’ or children’s apparel, except for incidental sales in
premises of not more than 8,000 square feet and excluding the Key Stores (“Tenant’s
Exclusive”). If any tenant or occupant of the Shopping Centre violates Tenant’s Exclusive, then
Tenant shall have all remedies available at law or in equity, including injunctive relief. Landlord
shall indemnify, defend and hold Tenant harmless from and against any and all Indemnified
Costs (as defined in Section 18.1) relating to any violation of Tenant’s Exclusive.

ARTICLE 13
CO-TENANCY REQUIREMENTS

13.1 INTENTIONALLY DELETED

13.2 Opening Requirements

(A)Notwithstanding that the Construction Period may have expired, Tenant shall not be
required to open the Premises for business, nor shall the Commencement Date occur or the
obligation to pay Rent begin, until: (1) Zellers, plus (2) stores (other than the Premises and
Zellers) having an aggregate of seventy percent (70%) or more of the GLA of the Shopping
Centre Expansion Area (other than the Premises and Zellers) shall have opened or shall be
concurrently opening for business with Tenant (the “Opening Requirements”). “Shopping
Centre Expansion Area” means the area of the Shopping Centre shown hatched on the sketch
attached as Exhibit A-6.

(B) The Key Stores are the retailers operating under the following trade names and
occupying the approximate floor area indicated:

Tradename Floor Area
The Bay 120,000 sf
Sears 151,000 sf
Zellers 115,000 sf

(C)If Tenant elects in its sole discretion to open for business prior to the fulfillment of the
Opening Requirements, then the Commencement Date shall be deemed to have occurred on the
date Tenant opens the Premises for business (provided that Landlord shall continue to be
obligated to satisfy the Delivery of Possession requirements). During the period from the
Commencement Date until the fulfillment of the Opening Requirements (the “Interim Period”),
Tenant shall pay to Landlord as a substitute rent (the “Interim Rent”) for such Interim Period, in
lieu of Minimum Rent, Percentage Rent and Other Charges, an amount equal to seventy-five
percent (75%) of Minimum Rent for the first three (3) months and fifty percent (50%) of the
Minimum Rent thereafter. From and after the fulfillment of the Opening Requirements, Tenant
shall commence the regular payment of Rent computed in the way and manner as provided by
this Lease accruing from and after the date the Opening Requirements were met, in lieu of
Interim Rent.

(D)If the Opening Requirements have not been met within nine (9) months after the
expiration of the Construction Period, then Tenant or Landlord shall have the continuing right
thereafter but prior to the Opening Requirements being met, to terminate this Lease effective on
the date stated in Tenant’s or Landlord’s notice of termination, which termination date shall be at
least sixty (60) days after the date of delivery of the notice of termination. Once such termination
right has been exercised by Tenant, Tenant’s termination shall not be affected or nullified by the
fact that the Opening Requirements are later met prior to the effective date of the termination
unless Tenant, in its sole discretion, elects to revoke its termination notice and reinstate this

Lease. If Landlord gives notice of termination, Tenant shall nevertheless have the right to nullify
JHGOB618
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the termination by electing to pay Rent computed in the way and manner as provided by this
Lease accruing from and after the date of such Tenant election.

(E) Tenant or its designated agent shall have the right at its own cost and expense to audit
and/or inspect Landlord’s records with respect to the Opening Requirements. Tenant shall give
Landlord not less than thirty (30) days’ written notice of its intention to conduct any such audit.
If such audit discloses a violation of the Opening Requirements and Tenant elects to pay Interim
Rent for such period of violation in accordance with Section 13.2(C), Landlord shall rebate to
Tenant the overcharge or, at Tenant’s election, Tenant may offset the amount of the overcharge
against Rent becoming due.

13.3 Operating Requirements

(A) Notwithstanding anything to the contrary in this Lease, Tenant shall not be
required to open the Premises for business at all nor operate unless Sears and Zellers (or any
replacement retailer pursuant to Section 13.5) plus stores (other than the Premises and Sears and
Zellers or their replacements) having an aggregate of eighty percent (80%) or more of the total
GLA of the Shopping Centre (other than the Premises and Sears and Zellers or their
replacements) are also open for business during the days and hours of the Shopping Centre
designated by Landlord (“Designated Times”), or, in the absence of Designated Times, from
10:00 a.m. to 5:30 p.m., Mondays through Saturdays (“Minimum Times”) (the “Operating
Requirements”). A “Co-Tenancy Failure” occurs when the Operating Requirements are not
satisfied.

(B) A store shall not be considered open for business if such store is open and
operating (1) less than the Designated Times (or, in the absence thereof, Minimum Times), or
(2) in less than substantially all of its space. If the Operating Requirements are not being met
because a store is closed by reason of Force Majeure (as defined in Section 27.4), damage or
destruction pursuant to Article 19, reasonable temporary closures for the purposes of repair
and/or renovation, or, only with respect to the Key Stores, reasonable temporary closures for the
purpose of re-merchandising (collectively, an “Excused Closure”), such Excused Closure shall
not give rise to a Co-Tenancy Failure unless such Excused Closure continues for more than a
period of sixty (60) days. Any waiting period before which Tenant may exercise the Operating
Remedies shall be deemed to run concurrently with such 60-day grace period for an Excused
Closure, unless such Excused Closure is by reason of Force Majeure in which case the waiting
period shall commence to run upon the expiry of such 60-day maximum grace period for Force
Majeure. Landlord shall promptly notify Tenant of any Co-Tenancy Failure.

(C)  Landlord shall deliver to Tenant, upon Tenant’s written request from time to time,
a notice certifying the then current tradename and GLA of each tenant of the Shopping Centre.
Tenant or its designated agent shall have the right at its own cost and expense to audit and/or
inspect Landlord’s records with respect to the Operating Requirements. Tenant shall give
Landlord not less than thirty (30) days’ written notice of its intention to conduct any such audit. If
such audit discloses a violation of the Operating Requirements and Tenant elects to pay Alternate
Rent for such period of violation in accordance with Section 13.4, Landiord shall promptly rebate
to Tenant the overcharge or, at Tenant’s election, Tenant may offset the amount of the
overcharge against Rent becoming due.

13.4 Operating Requirement Remedies

(A)If a Co-Tenancy Failure occurs, then, effective immediately, Tenant shall have the
following rights:

(1) Closure Remedy. Tenant may close its business and, during such period of
closure, pay Minimum Rent only in lieu of Minimum Rent, Percentage Rent and Other Charges.
This remedy is referred to herein as the “Closure Remedy.”

(2) Alternate Rent Remedy. So long as Tenant is open for business, Tenant may
pay monthly, as “Altemnate Rent” during the period of the Co-Tenancy Failure, in lieu of
Minimum Rent, Percentage Rent and Other Charges, an amount equal to seventy-five percent
JHGO3S18
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(75%) of Minimum Rent for the first three (3) months and twenty-five percent (25%) of

Minimum Rent thereafter. This remedy is referred to herein as the “Alternate Rent Remedy.”

(B)If Tenant has elected the Closure Remedy or the Alternate Rent Remedy, upon the
date (the “Resumption Date”) that the Operating Requirements are once again met for a
continuous period of sixty (60) days with occupants under leases or operating agreements with
terms of at least three (3) years, Tenant shall, in the case where Tenant had elected the Closure
Remedy, reopen the Premises for business, and, in the case where Tenant had elected the
Alternate Rent Remedy, cease the payment of the Alternate Rent, and in the case of either
remedy resume (where the same had been otherwise suspended) the payment of regular Rent
computed in the manner set forth in this Lease.

(C) Termination Remedy. If the Operating Requirements are not met for a continuous
period of six (6) months, then:

1. in addition to the Alternate Rent Remedy, Tenant shall have the continuing right
thereafter and while such condition continues, to terminate this Lease by written
notice to Landlord, which termination shall be effective as of a date which shall be
specified in Tenant’s notice of termination, provided that such date shall be no
less than thirty (30) days following receipt by Landlord of such notice. This
remedy is referred to herein as the “Termination Remedy.” Once such
Termination Remedy has been exercised by Tenant, Tenant’s termination shall not
be affected or nullified by the fact that the Operating Requirements have once
again been met prior to the effective date of the termination unless Tenant, in its
sole discretion, elects to revoke its termination notice and reinstate this Lease; and

2. Landlord shall have the continuing right thereafter while such condition continues
to terminate this Lease by written notice to Tenant, which termination shall be
effective as of a date which shall be specified in Landlord’s notice of termination,
provided that such date shall be no less than thirty (30) days following receipt by
Tenant of such notice. Notwithstanding such notice, Tenant can nullify
Landlord’s termination by electing to pay Rent computed in the way and manner
as provided by this Lease accruing from and after the date of such Tenant election.

(D) The Closure Remedy, the Alternate Rent Remedy and the Termination Remedy are
collectively referred to herein as “Operating Requirement Remedies.” For purposes of this
Article 13, a Co-Tenancy Failure shall not be cured until Landlord provides Tenant reasonable
written evidence that each substitution tenant (1) has opened for business and (2) has a binding
lease or operating agreement with a term of three (3) years or longer {(excluding any portion of
the term subject to cancellation and excluding any option term) and with requirements to open
and operate during the Designated Times (or, in the absence thereof, Minimum Times).

13.5 Substitution

(A) If Landlord desires to substitute a retailer for one of the Key Stores for the
purposes of satisfying the Operating Requirements, Landlord shall submit the name of such
substitute retailer to Tenant for its prior written approval. The approval of Tenant shall not be
unreasonably withheld if:

(1) the use to be conducted by such substitute retailer is substantially the same as
that conducted by the Key Store it is intended to replace;

(2) the merchandise sold by such substitute retailer is of equal or better quality
and is offered at similar price points as the Key Store it is intended to replace; and

(3) such substitute retailer will operate a retail business in at least the square
footage outlined in section 13.5(C).

Notwithstanding the foregoing, Landlord may substitute a retailer for one of the

ﬁey Stores for purposes of satisfying the Operating Requirements without the Tenant’s consent
ift
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(1)) the substitute retailer is one of the national or regional retailers
identified on Exhibit G (the “Substitute Key Store List");

(ii)  such substitute retailer operates a retail business in at least the
square footage outlined in section 13.5(C); and

(iii) Landlord notifies Tenant in writing (promptly following the
substitution) of such substitution, including the identity of the
substitute retailer from the Substitute Key Store List and the GLA
of the premises being occupied by the substitute retailer.

(B) The aforementioned right of approval of Tenant is solely for the purpose of
determining whether such proposed replacement retailer qualifies as a Key Store for purposes of
determining Tenant’s rights under this Lease and is not intended to impair or restrict the freedom
of Landlord to enter into leases or operating agreements with any party with whom Landlord
desires in the exercise of its sole and absolute discretion.

(C) Furthermore, so long as at least one Key Store continues to operate as a
department store in substantially all of its premises, the second floor of one other Key Store may
be converted to non-retail use and the ground floor of that same Key Store may be retenanted
with a combination of retail tenants occupying in the aggregate at least sixty thousand (60,000)
square feet of GLA, at least two (2) of whom each occupy at least twenty thousand (20,000)
square feet of GLA and are tenants of high calibre in terms of their reputation and the type,
quality and price points of their merchandise, such as by way of example, Future Shop, Chapters
and Pottery Bam. Any part or parts of the ground floor GLA previously occupied by the Key
Stores which are not replaced by tenants occupying at least twenty thousand (20,000) square feet
of GLA shall be added to and included in the GLA of the Shopping Centre for purposes of
satisfying the Operating Requirements with respect to the GLA of the Shopping Centre as set out
in section 13.3(A). Any of the substitutions described above in this Section 13.5 shall satisfy the
Operating Requirements with respect to the Key Stores.

ARTICLE 14
MAINTENANCE

14.1 Landlord’s Repairs

(A)  Except for repairs specifically required herein to be made by Tenant and subject to
Articles 19 and 20, Landlord shall at all times, at its sole cost and expense, keep, replace and
maintain in good condition, order and repair, subject to ordinary wear and tear:

(1)  all portions of the Building other than the Premises;

(2)  all portions of the roof, roof structures, supports and walkpads (including
Tenant’s interior ceiling damaged from leaking), and all structural portions of the Premises,
including but not limited to, the foundation and structural supports, exterior and load bearing
walls, floors (but not floor coverings), gutters, downspouts and exterior doors;

(3)  all other portions of the Premises which constitute Landlord’s Work for a
period of one (1) year from the date of completion thereof or for the period of the warranties of
Landlord’s contractors, whichever is longer;

(4)  all utilities to the point of entry to the Premises;

) all driveways, sidewalks, parking areas and all other Common Areas of the
Property, including the removal of snow and ice therefrom;

(6)  latent defects in the Premises (other than the Tenant’s Work) as well as
any damage to the Premises caused by the wilful act or the negligence of Landlord or Landlord’s
Agents.
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Permitted Use (as defined in Section 12.1) specifically including the retail sale of children’s apparel,
Landlord covenants not to lease any premises in the Shopping Centre to any occupant other than
Tenant to be used for the sale of children’s apparel in a single premises having a GLA in excess of
6,000 square feet, except for incidental sales in not more than fifteen percent (15%) of the GLA of
such premises (“Tenant’s Exclusive”). If any tenant or occupant of the Shopping Centre violates
Tenant’s Exclusive, then Tenant shall have all remedies available at law or in equity, including
injunctive relief. Landlord shall indemnify, defend and hold Tenant harmless from and against any
and all Indemnified Costs (as defined in Section 18.1) relating to any violation of Tenant's
Exclusive. Notwithstanding the foregoing, Tenant’s Exclusive shall not apply to the premises or
business of: (i) any department store, junior department store, drug store or variety store which 1s at
any time conducting business in or from the Shopping Centre; or (i) any tenants operating in the
Shopping Centre as of the Commencement Date and their successors, assigns and replacements.
For greater certainty, if Tenant discontinues the sale of children’s apparel in the Premises, Tenant's
Exclusive shall thereafter become null and void and Landlord will from then on not be bound by it.

ARTICLE 13: CO-TENANCY REQUIREMENTS

13.1 Intentionally Deleted
13.2  Intentionally Deleted
13.3 Co-Tenancy Requirements

(A) The “Co-Tenancy Requirements” are satisfied only when the Key Stores plus retail
stores {other than the Premises and the Key Stores and also excluding the following stores or
premises: Extra Foods; kiosks; storage areas not within leaseable premises; free-standing buildings;
leaseable areas that are not at or near the level of a mall and do not have direct enclosed pedestrian
access to and frontage on a mall; and mezzanine areas inside leaseable premises) having an
aggregate of eighty percent (80%) or more of the total GLA of the Shopping Centre (other than the
Premises and the Key Stores and also excluding the following stores or premises: Extra Foods;
kiosks; storage areas not within leaseable premises; free-standing buildings; leaseable areas that are
not at or near the level of a mall and do not have direct enclosed pedestrian access to and frontage
on a mall; and mezzanine areas inside leaseable premises) are also open for business during the
days and hours of the Shopping Centre designated by Landlord (“Designated Times”), or, in the
absence of Designated Times, from 10:00 a.m. to 5:30 p.m., Mondays through Saturdays

(“Minimum Times"). A “Co-Tenancy Failure” occurs when the Co-Tenancy Requirements are not
satisfied.

(B) A store shall not be considered open for business if such store is open and operating
(1) less than the Designated Times (or, in the absence thereof, Minimum Times), or (2) in less than
substantially all of its space. If the Co-Tenancy Requirements are not being met because a store is
closed by reason of Force Majeure (as defined in Section 27.4), damage or destruction pursuant to
Article 19, reasonable temporary closures for the purposes of repair and/or renovation, or, only with
respect to the Key Stores, reasonable temporary closures for the purpose of re-merchandising
(collectively, an *Excused Closure”), such Excused Closure shall not give rise to a Co-Tenancy
Failure unless such Excused Closure continues for more than a period of sixty (60) days. Any
waiting period before which Tenant may exercise the Co-Tenancy Remedies shall be deemed to
run concurrently with such 60-day grace period for an Excused Closure, unless such Excused
Closure 1s by reason of Force Majeure in which case the waiting period shall commence to run

upon the expiry of such 60-day maximum grace period for Force Majeure. Landlord shall promptly
notify Tenant of any Co-Tenancy Failure.

(et] Landlord shall deliver to Tenant, upon Tenant's written request from time to time, a
notice certifying the then current tradename and GLA of each tenant of the Shopping Centre.
Tenant or its designated agent shall have the right at its own cost and expense to audit and/or
inspect Landlord's records with respect to the Co-Tenancy Requirements. Tenant shall give
Landlord not less than thirty (30) days’ written notice of its intention to conduct any such audit. If
such audit discloses a violation of the Co-Tenancy Requirements and Tenant elects to pay Alternate
Rent for such period of violation in accordance with Section 13.4, Landlord shall promptly rebate
to Tenant the overcharge or, at Tenant’s election, Tenant may offset the amount of the overcharge
against Rent becoming due.

(D)  Key Stores. The Key Stores are the retailers operating under the following
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tradenames and occupying the approximate floor area indicated:

Tradename Approximate Floor Area
The Bay 132,000 sf
Sears 136,000 sf

13.4 Remedies for Co-Tenancy Failure

A Alternate Rent Remedy. If a Co-Tenancy Faflure occurs for the duration of a period
{the “Waiting Period®) of one hundred and eighty (180) consecutive days in the case of a Key Store,
or ninety (90) consecutive days in the case of other premises, then, effective immediately, so long
as Tenant is open for business Tenant may pay monthly, as "Alternate Rent" during the period of
the Co-Tenancy Failure, in lieu of Minimum Rent, Percentage Rent and Other Charges: (i} for the
first three (3) months an amount equal to fifty percent (50%) of the aggregate amount of Minimum
Rent, Percentage Rent and Other Charges then applicable, and (i) thereafter an amount equal to
twenty-five percent (25%) of the aggregate amount of Minimum Rent, Percentage Rent and Other
Charges then applicable. For clarity, the Annual Breakpoint or Partial Breakpoint for calculation of
Percentage Rent shall be based on the entire amount of Minimum Rent then applicable as set out in
Section 6.1, without regard to the aforesaid 50% and then 75% reduction in Minimum Rent for the
purpose of calculating Alternate Rent. In addition to the Alternate Rent, Tenant shall remain
responsible for payment of utilities consumed in the Premises which are not included in CAM
Costs, and all business taxes and any other charges imposed on Tenant personally by a
governmental authority. This remedy is referred 1o herein as the "Alternate Rent Remedy”.

(B) Termination Remedy. If the Co-Tenancy Requirements are not met for a continuous
pericd of twelve (12) months after expiry of a Waiting Period, then, in addition to the Alternate
Rent Remedy, Tenant shall have the continuing right thereafter and while such condition continues,
to terminate this Lease by written notice to Landlord, which termination shall be effective as of a
date which shall be specified in Tenant's notice of termination, provided that such date shall be no
less than ninety (90) days following receipt by Landlord of such notice. This remedy is referred to
herein as the "Termination Remedy.” Once such Termination Remedy has been exercised by
Tenant, Tenant's termination shall not be affected or nullified by the fact that the Co-Tenancy
Requirements have once again been met prior to the effective date of the termination unless
Tenant, in its sole discretion, elects to revoke its termination notice and reinstate this Lease. If
Tenant does not exercise the Termination Remedy, then upon expiry of the said twelve (12) month
period Tenant shall cease the payment of Altemate Rent and resume paying regular Rent computed
in the manner set forth in this Lease, without regard to the Cotenancy Requirements.

(o1} If Tenant has elected the Alternate Rent Remedy, upon the date (the "Resumption
Date”) that the Co-Tenancy Requirements are once again met for a continuous period of sixty (60)
days with occupants under leases or operating agreements with terms of at least three (3) years,
Tenant shall resume (where the same had been otherwise suspended) the payment of regular Rent
computed in the manner set forth in this Lease.

(D)  The Alternate Rent Remedy and the Termination Remedy are collectively referred to
herein as "Co-Tenancy Requirement Remedies.” A Co-Tenancy Failure shall not be cured until
Landlord provides Tenant reasonable written evidence that each substitution tenant (1) has opened
for business and (2) has a binding lease or operating agreement with a term of three (3) years or
longer (excluding any portion of the term subject to cancellation and excluding any option term)
and with requirements to epen and operate during the Designated Times (or, in the absence
thereof, Minimum Times).

13.5 Substitution

(A) Landlord may substitute a retailer for each of the Key Stores for purposes of
satisfying the Co-Tenancy Requirements, so long as: (1) the use to be conducted by such substitute
retailer is substantially the same as that conducted by the Key Store it is intended to replace; (2} the
merchandise sold by such substitute cetailer 1s of equal or better quality, and 15 offered at similar
price points as the Key Store it is intended to replace; and (3) such substitute retailer will operate a
retasl business from substantially all of the premises being vacated by the Key Store it 1s intended to
replace.

(8) Furthermore, so long as at least one Key Store continues 10 operate as a department
store in substantially alf of its premises, the second floor of the other Key Store may be
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converted to non- retail use and the ground floor of that same Key Store may be retenanted with a
combination of retail tenants occupying in the aggregate at least sixty thousand (60,000) square feet
of GLA, at least two (2) of whom each occupy at least twenty thousand (20,000) square feet of GLA
and are tenants of high calibre in terms of their reputation and the type, quality and price points of
their merchandise, such as by way of example Future Shop, Chapters and Pottery Barn. Any part or
paris of the ground floor GLA previously occupied by the Key Store which are not replaced by
tenants occupying at least twenty thousand (20,000) square feet of GLA shall be added to and
included in the GLA of the Shopping Centre for purposes of satisfying the Co-tenancy Requirements
with respect to the GLA of the Shopping Centre as set out in Section 13.3(A). Any of the
substitutions described above in this Section 13.5(B) shall satisfy the Co-tenancy Requirements with
respect to the Key Stores, but if any such substitution 1s made without obtaining the prior written
approval of Tenant, which may be withheld in Tenant’s sole and unfettered discretion without any
obligation to act reasonably or in good faith pursuant to Section 27.12(B), then Tenant shall be
entitled to terminate this Lease by written notice given to Landlord at any time within eighteen (18)
months following the date on which such substitute tenant(s) have opened for business. Such
termination shall be effective as of a date which shall be specified in Tenant’s notice of termination,
provided that such date shall be no less than ninety (30) days following receipt by Landlord of such
notice.

ARTICLE 14: MAINTENANCE

14.1  Llandlord's Repairs

(A)  Except for repairs specifically required herein to be made by Tenant and subject to
Articles 19 and 20, Landlord shall at all times, at its sole cost and expense but subject to recoveries
by Landlord of CAM Costs in accordance with the applicable provisions of this Lease, keep,
replace and maintain in good condition, order and reparr, subject to ordinary wear and tear:

(1 all portions of the Building other than the Premises;

2) all portions of the roof, roof structures, supports and walkpads (including
Tenant's interior ceiling damaged from leaking), and all structural portions of the Premises,
including but not limited to, the foundation and structural supports, exterior and load bearing walls,
floors (but not floor coverings), gutters, downspouts and exterior doors;

(3) all ather portions of the Premises which constitute Landlord’s Work for a
period of one (1) year from the date of completion thereof or for the period of the warranties of
Landlord's contractors, whichever is longer;

(4 all utilities to the point of entry to the Premises;

(5} all driveways, sidewalks, parking areas and all other Common Areas of the
Property, including the removal of snow and ice therefrom;

6 latent defects in the Premises (other than the Tenant’s Work) as well as any

damage to the Premises caused by the willful act or the negligence of Landlord or Landlord’s
Agents.

(B) The Construction Pericd shall be extended by one day for each day {or portion
thereof) of delay in the performance of Tenant's Work caused by a failure to repair items for which
Landlord is responsible.

14.2 Tenant's Right to Cure

Tenant shall give Landlord notice of any such repairs to be performed by Landlord
and Landlord shall commence and complete such repairs as soon as is reasonably possible under
the circumstances (and immediately in the event of an emergency) after having received notice. If
Landlord fails to perform its obligations within a reasonable period, Tenant may perform the repairs
or maintenance. [n an emergency Tenant may undertake immediate repairs which would be
Landlord's responsibility and notify Landlord promptly after such repairs have been undertaken. If

Tenant undertakes such repairs, Tenant may deduct the cost thereof from the Rent next

Gap/GapKids #9886/9123
Sevenoaks S$/C
Abbotsford, B C. 25






THIS IS EXHIBIT “B”
TO THE AFFIDAVIT OF
MATTHEW IRWIN
SWORN SEPTEMBER 7™, 2018

i

182

— e = = =



183

Court File No. CV-17-11846-00CL

SEARS CANADA INC.,

AND RELATED APPLICANTS

TWELFTH REPORT OF FTI CONSULTING CANADA INC., AS MONITOR

February 13, 2018



Section

A.

B.

INTRODUCTION.....ccccervriruirinccncnes

PURPOSE .....ceviriincriririrensiscnenes

Contents

........................................................................................

........................................................................................

........................................................................................

........................................................................................

184



© 185

Court File No. CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
SEARS CANADA INC., 9370-2751 QUEBEC INC., 191020 CANADA INC., THE CUT INC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES INC., INITIUM
COMMERCE LABS INC., INITIUM TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741
CANADA INC,, 10011711 CANADA INC., 1592580 ONTARIO LIMITED, 955041
ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA INC. AND
3339611 CANADA INC.

APPLICANTS
TWELFTH REPORT TO THE COURT
SUBMITTED BY FTI CONSULTING CANADA INC.,
IN ITS CAPACITY AS MONITOR
A. INTRODUCTION
1. On June 22, 2017, Sears Canada Inc. (“Sears Canada”) and a number of its operating

subsidiaries (collectively, with Sears Canada, the “Applicants”) sought and obtained
an initial order (as amended and restated on July 13, 2017, the “Initial Order”), under
the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the
“CCAA”). The relief granted pursuant to the Initial Order was also extended to Sears
Connect, a partnership forming part of the operations of the Applicants (and together
with the Applicants, the “Sears Canada Entities”). The proceedings commenced
under the CCAA by the Applicants are referred to herein as the “CCAA

Proceedings”.
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The Initial Order, among other things:

(a) appointed FTI Consulting Canada Inc. as monitor of the Sears Canada Entities
(the “Monitor”) in the CCAA Proceedings;

(b)  granted an initial stay of proceedings against the Sears Canada Entities until
July 22, 2017; and

©) scheduled a comeback motion for July 13, 2017 (the “Comeback Motion™).

Following the Comeback Motion, the Court extended the stay of proceedings to

October 4, 2017. In addition, the following orders were issued:
(@) the amended and restated Initial Order;

(b)  an order setting out the terms of the appointment of Ursel Phillips Fellows
Hopkinson LLP as representative counsel for the non-unionized active and
former employees of the Sears Canada Entities (“Employee Representative

Counsel”); and

(c) an order setting out the terms of the appointment of Koskie Minsky LLP as
representative counsel to the non-unionized retirees and non-unionized active
and former employees of the Sears Canada Entities with respect to pension and

post-employment benefit matters (“Pension Representative Counsel”).

Since the date of the Comeback Motion, the stay period has been extended a number

of times, most recently to April 27, 2018.

On December 8, 2017, the Court issued: (i) an Order (the “Claims Procedure
Order”) approving a claims process (the “Claims Process™) for the identification,
determination and adjudication of claims of creditors against the Sears Canada Entities

and their current and former officers and directors.

The liquidation of assets at Sears Canada’s retail locations is now complete and all of

Sears Canada’s retail locations are now closed.
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Capitalized terms not otherwise defined herein have the meanings ascribed to them in
the affidavits of Mr. Billy Wong, the Chief Financial Officer of Sears Canada, sworn
on June 22, 2017, and William Turner, sworn February 12, 2018, and the Prior Reports

of the Monitor in these proceedings.

PRELIMINARY DISCUSSIONS REGARDING STAKEHOLDER

LITIGATION

Certain stakeholder groups in these proceedings have had discussions about possible
recovery from various litigation options. The Monitor has attended a number of
meetings and conference calls to discuss these matters with Employee Representative
Counsel, Counsel to the Superintendent of Financial Institutions (the
“Superintendent”), counsel to Morneau Shepell, as administrator of the Sears Canada
Pension Plan (the “Plan Administrator”), Pension Representative Counsel and

various landlord counsel (collectively, the “Participating Creditors”).

The Monitor is also aware that, in addition to the Participating Creditors, the general
unsecured creditors of the Sears Canada Entities’ (the “Other Unsecured Creditors”)
have an interest in potential litigation. The amount due to these unsecured may exceed
$500 million.

It is expected that there will be significant overlap between the claims that various
creditor groups have commenced, or intend to commence, as well as any claims that
may be available to the Sears Canada Entities themselves or to the Monitor. The

quantum of these potential claims may be significant.

The need to coordinate various streams of potential litigation was initially identified
by certain Participating Creditors earlier in these proceedings. There was initial

support from Participating Creditors for a ‘litigation inspector’ or a ‘litigation trustee’.

The Monitor is supportive of efforts toward efficient coordination of future potential
litigation in this case, provided that such coordination is effected in a manner that is

acceptable to the Participating Creditors, protects the interests of the Other Unsecured
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Creditors and is properly coordinated with both the Claims Process and the Employee

and Retiree Claims Process that is currently being developed.

19. A litigation inspector/trustee can perform a constructive role in that coordination
process. However, the Monitor believes the effectiveness of a litigation
inspector/trustee role is directly related to the level of support the litigation
inspector/trustee has from stakeholders. In particular, the Monitor believes it is
essential to build consensus among stakeholders who may have material litigation
claims regarding: (i) the candidate who is appointed; and (ii) the scope of the litigation

inspector/trustee’s mandate.

20. At this time, there is no consensus on the selection of a litigation inspector/trustee and
that lack of consensus has impeded discussions about the appropriate scope of the
mandate and other procedural issues inherent in the appointment of any litigation

inspector/trustee.

21.  In the period leading up to the Litigation Trustee Motion, the Monitor has repeatedly
advised the Participating Creditors that, in the Monitor’s view, a consensus as to the
person appointed and role of the litigation trustee/inspector is most likely to lead to the
efficient management of litigation and has on a number of occasions requested that
stakeholders work toward agreement on this matter. Most recently on February 6th,
the Monitor suggested that a meeting of Participating Creditors be held on February
8th to try to come to agreement on this matter and avoid a disputed hearing. However,
certain key parties refused to attend a meeting and at this time the Monitor understands

the Litigation Trustee Motion remains a contested matter.

E. LITIGATION TRUSTEE MOTION

22.  The Litigation Trustee Motion seeks to appoint the Honourable Frank Newbould, Q.C.

as Litigation Trustee for the benefit of the creditors of the Sears Canada Entities.

23.  The proposed Litigation Trustee role would be a court officer role that would involve:
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(a) investigating, considering and reporting to the Court and a committee of
creditor representatives (the “Committee”) regarding the rights and claims that
the Sears Canada Entities, or the Litigation Trustee acting on behalf of creditors
of the Sears Canada Entities, may have (the “Litigation Claims”) as against any
parties, including, but not limited to, the current and former directors, officers,
shareholders and advisors of any of the Sears Canada Entities (the “Mandate”);

and

b) if so authorized by further order of the court, acting on behalf of creditors to

prosecute any of the foregoing claims.

The Litigation Trustee Motion would require the Monitor to provide certain assistance
to the Litigation Trustee and disclosure of information from the Monitor’s

investigations to the Litigation Trustee and the Committee.

The primary preliminary work product of the Litigation Trustee under the Mandate
would be a report to be provided by the Litigation Trustee to the Court and to the
Committee setting out the Litigation Trustee’s recommendations regarding a proposed
litigation plan that includes: (i) the rights and claims of the Sears Canada Entities and
potentially creditors who may have claims against third parties that should be pursued;
(ii) the proposed steps in pursuing those claims, including coordination of the
prosecution of such claims and other similar or related claims that may be asserted by
different parties, and a proposed governance structure for an instructing committee for
the purposes of providing instructions to the Litigation Trustee in any prosecution of

those rights and claims; and (iii) options available for funding of those claims.

The Committee with which the Litigation Trustee is to consult would be appointed by
or on behalf of Employee Representative Counsel, Pension Representative Counsel,
landlords, class action plaintiffs and such other unsecured creditors as the Sears
Canada Entities, the Litigation Trustee and the Committee may agree. The Litigation
Trustee Motion proposed that a representative of the Monitor would be on the

Committee as well.
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27.  The Litigation Trustee Motion seeks to exclude the Litigation Claims from the Claims

Process.

28.  The Litigation Trustee would not have a role in determining, advising on, opposing,
supporting or articulating any claim of any creditor or stakeholder filed in the Claims

Process or for distribution purposes from the estates of the Sears Canada Entities.

29.  The Litigation Trustee’s reasonable fees and disbursements, including legal counsel
fees, would be paid by the Sears Canada Entities subject to a budget to be approved by
the Committee prior to commencement of the Mandate. These fees and disbursements

would be secured by the Administration Charge under the Initial Order.

F. MONITOR’S OBSERVATIONS AND RECOMMENDATIONS ON THE
LITIGATION TRUSTEE MOTION

Identification of Litigation Inspector / Trustee

30. The appointee to the role of litigation inspector/trustee remains the subject of

disagreement among stakeholders.

31. The Superintendent and the Plan Administrator have stated they believe that
appointing the proposed nominee would create a conflict of interest. In particular, the
current nominee is counsel at a law firm that currently represents a potentially
significant landlord who is a Participating Creditor. The Superintendent and Plan
Administrator note that their interests diverge from those of the landlord group. In
these circumstances, the Superintendent and Plan Administrator oppose the
appointment of the proposed nominee. Accordingly, the Plan Administrator has
suggested a number of alternate nominees for the litigation inspector/trustee role.

However, to date no agreement has been reached regarding a candidate.

32.  The Monitor has no reason to believe the proposed litigation inspector/trustee would
perform the role other than in an impartial manner. The proposed form of order
appointing the litigation inspector/trustee does mitigate conflict concerns by ensuring
the litigation inspector/trustee’s role would not extend to any matters related to any

claim of any creditor or stakeholder filed in the Claims Process or any distribution
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related matters. However, the Monitor does acknowledge that the potential for a
perceived conflict in the circumstances remains. The Monitor itself identified this as a
potential issue when the nominee for the litigation inspector/trustee role was first

raised.

33.  In the Monitor’s view, the coordinating role of the litigation inspector/trustee will
function most efficiently if all parties holding potential claims and the Monitor are in
agreement on the candidate put forward to act in that role. Once an agreement on the
candidate is achieved, the specific terms of an appointment order can be considered. It
is unclear whether the Litigation Trustee Motion seeks to force any and all potential
third party litigation claims to proceed through the litigation inspector/trustee review.
Stakeholders wishing to assert claims against third parties are far more likely to work
constructively within the litigation inspector/trustee process if they are in full
agreement with the appointment of the litigation inspector/trustee. The Monitor is
concerned about the workability of an arrangement that affects the rights of non-

applicant parties to pursue their claims if that process is not voluntary.
34.  The Monitor is supportive of continued efforts to arrive at a consensus.
Mandate of the Litigation Inspector/Trustee

35.  The proposed draft order appointing the Litigation Trustee describes a coordination,
investigation and reporting role that the Monitor believes would be of assistance to the
overall litigation process in this case. The Monitor notes that the Mandate includes the
possibility that the Litigation Trustee may report on, provide recommendations on, and
investigate claims held by creditors (in addition to any claims of the Sears Canada
Entities themselves) against third parties and may, following further court order, take

steps to prosecute claims.

36. The Litigation Trustee is contemplated to have a very influential role in connection
with creditors’ claims and the claims of the Sears Canada Entities. In the Monitor’s
view, the scope of this Mandate further reinforces the need for consensus among

stakeholders regarding the terms of appointment of the litigation inspector/trustee.
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Any other option would most likely lead to continued disputes regarding the proper
scope of the litigation inspector/trustee’s Mandate and any steps taken under that
Mandate. The Monitor believes it is reasonable for a holder of a potential material
claim against a non-Applicant, whose claim may be the subject of the litigation
inspector/trustee process, to require that such process be reasonably acceptable to the

claim holder.
The Committee

37.  The Committee with which the Litigation Trustee is to consult does not include any
parties appointed by or on behalf of the Superintendent or the Plan Administrator. As
noted above, these parties have asserted that they have material claims against various
parties related to the Sears Canada Pension Plan. The Monitor believes that there
would be challenges in developing a properly representative consultation Committee
that excludes these parties given the nature and quantum of their respective potential

claims.

38.  The proposed form of Order provides the Committee with certain approval powers and
consultation rights, but does not identify the manner in which decisions on approvals
would be made by the Committee. Should the Litigation Trustee Motion be granted,

the Monitor believes this decision making process should be clarified.

39. The Monitor believes it should have a consultation role in connection with the
Committee based upon the Monitor’s position in these proceedings and the potentially
overlapping litigation claims the Monitor may have. However, the Monitor would
propose that it not be a member of the Committee, as the Monitor has no direct interest

in the claims that may be asserted by members of the Committee.
Monitor Claims

40. The Monitor notes that the proposed draft order suggests the Litigation Trustee may
pursue “Monitor Claims”, defined in the Claims Procedure Order as: *“a Claim,
including a D&O Claim and any claim pursued in accordance with Section 36.1 of the
CCAA, that may be asserted by the Monitor.”

10
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41.  The Monitor does not believe the Monitor Claims should be the subject of a litigation
inspector/trustee mandate, other than insofar as it is important that the steps the
Monitor may take in connection with any Monitor Claims should be coordinated with
the steps that are taken in claims that are covered by the litigation inspector/trustee’s

mandate.

42.  In the event the Monitor determines not to pursue any Monitor Claims that other
creditors believe should be pursued, stakeholders wishing to pursue such claims would
have rights under Section 38 of the Bankruptcy and Insolvency Act (Canada) and
Section 36.1 of the CCAA.

Information Sharing

43.  The Monitor would in all circumstances cooperate with the litigation inspector/trustee
in performing his mandate. However, the Monitor cannot consent at this time to an
Order, as proposed by Pension Representative Counsel, that would require the Monitor
to disclose and deliver to the Litigation Trustee or the Committee all of the results of
the Monitor’s investigations and research on the ‘Transactions of Interest’. These
investigations and this research were undertaken by the Monitor for very specific
purposes in fulfilling the Monitor’s statutory mandate, and information was shared by
the Sears Canada Entities and others with the Monitor for those specific purposes and
on specific understandings regarding the uses of such information. The Monitor does
not believe it is appropriate at this time to require the Monitor to share all such
information, much of which may be subject to confidentiality and privilege concerns,

with third parties.

44,  The Monitor also notes that the proposed Order requires the cooperation of the Sears
Canada Entities and “all persons acting on behalf of the Sears Canada Entities”, which
could include parties that may have reasonable concerns about the extent of such
required cooperation to the extent they may be defendants in future litigation pursued

by the litigation inspector/trustee.

1



195

Monitor’s Recommendation

45.

46.

47.

The Monitor believes that, prior to advancing the Litigation Trustee Motion, further
efforts should be made among stakeholders to arrive at a consensus on the above

issues, specifically:
@ the selected litigation inspector/trustee;

(b)  the scope of the Mandate, and in particular the types of claims that will be
investigated, reported upon and potentially pursued, including whether this will
extend to claims that individual creditors or creditor groups may have and how
the litigation inspector/trustee claims interact with the Claims Process and the
Employee and Retiree Claims Process. At the initial stage, the Monitor believes
consensus could more likely be achieved by establishing a more limited

investigation role that could be expanded if appropriate at a later date;

(©) the composition of the Committee and the exact process by which the

Committee will grant approvals and make recommendations; and

(d)  appropriate funding mechanisms for the litigation inspector/trustee and its

counsel.

Once these matters are resolved, the Monitor can then work with the litigation
inspector/trustee, the Committee, the Sears Canada Entities and other interested parties
to establish a protocol for cooperation and sharing of information regarding litigation

matters.

The Monitor believes there are benefits to the creation of a structure to coordinate
litigation in this case and has no objection to the concept of a litigation
inspector/trustee. However, the Monitor does not believe that this is a process that
will function optimally if it is forced upon stakeholders without their agreement. The
Monitor notes that while the parties who are supportive of the Litigation Trustee
Motion are a substantial creditor group, there are other large creditor groups who at

this time either appear to be non-supportive of, or not actively involved in, this motion.

12
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Court File No. CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
SEARS CANADA INC., 9370-2751 QUEBEC INC., 191020 CANADA INC., THE CUT INC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES INC., INITIUM
COMMERCE LABS INC., INITIUM TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741
CANADA INC,, 10011711 CANADA INC., 1592580 ONTARIO LIMITED, 955041
ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA INC. AND
3339611 CANADA INC.

APPLICANTS
FOURTEENTH REPORT TO THE COURT
SUBMITTED BY FTI CONSULTING CANADA INC,,
IN ITS CAPACITY AS MONITOR
A. INTRODUCTION
l. On June 22, 2017, Sears Canada Inc. (“Sears Canada”) and a number of its

operating subsidiaries (collectively, with Sears Canada, the “Applicants”) sought
and obtained an initial order (as amended and restated on July 13, 2017, the “Initial
Order”), under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36,
as amended (the “CCAA”). The relief granted pursuant to the Initial Order was also
extended to Sears Connect, a partnership forming part of the operations of the
Applicants (and together with the Applicants, the “Sears Canada Entities”). The
proceedings commenced under the CCAA by the Applicants are referred to herein as
the “CCAA Proceedings”.
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The Initial Order, among other things:

(a) appointed FTI Consulting Canada Inc. as monitor of the Sears Canada Entities
(the “Monitor”) in the CCAA Proceedings;

(b)  granted an initial stay of proceedings against the Sears Canada Entities until

July 22, 2017; and
(c) scheduled a comeback motion for July 13, 2017 (the “Comeback Motion™).

Following the Comeback Motion, the Court extended the stay of proceedings to

October 4, 2017. In addition, the following orders, among others, were issued:

(@) an order setting out the terms of the appointment of Ursel Phillips Fellows
Hopkinson LLP as representative counsel for the non-unionized active and
former employees of the Sears Canada Entities (“Employee Representative

Counsel”);

(b)  an order setting out the terms of the appointment of Koskie Minsky LLP as
representative counsel to the non-unionized retirees and non-unionized active
and former employees of the Sears Canada Entities with respect to pension and

post-employment benefit matters (“Pension Representative Counsel™); and

(¢)  an order approving a sale and investor solicitation process (the “SISP”) to
solicit interest in potential transactions involving the business, property and

assets and/or leases of the Applicants.

Since the date of the Comeback Motion, the stay period has been extended a number

of times, most recently to April 27, 2018.

On December 8, 2017, the Court issued an Order (the “Claims Procedure Order”)
approving a claims process for the identification, determination and adjudication of
claims of creditors against the Sears Canada Entities and their current and former
officers and directors. The Claims Procedure Order also directed the Monitor to

assess in detail, with reasonably sufficient particulars and analysis, the validity and



204



. 205

connection with a motion by Pension Representative Counsel for the appointment of a

Litigation Trustee (the “Litigation Trustee Motion”).

11.  Capitalized terms used in this section of the Fourteenth Report and not otherwise

defined have the meanings given to them in the Twelfth Report.

Background

12.  As described in the Twelfth Report, earlier in these proceedings, various stakeholders
began to have discussions about possible recoveries from various potential claims
against parties connected with the Applicants. Those stakeholders were: Employee
Representative Counsel, counsel to the Superintendent of Financial Institutions (the
“Superintendent”), counsel to Morneau Shepell, as administrator of the Sears Canada
Pension Plan (the “Plan Administrator”), Pension Representative Counsel, various
landlord counsel, and counsel to the Sears Hometown Dealers (collectively, the

“Participating Stakeholders”).

13.  The need to coordinate various streams of potentially overlapping litigation was
initially identified by certain Participating Stakeholders earlier in these proceedings.
There was initial support from Participating Stakeholders for a ‘litigation inspector’ or

a ‘litigation trustee’.

14.  The Litigation Trustee Motion, originally returnable on February 15, 2018, was
brought forward by Pension Representative Counsel for the purpose of appointing a

Litigation Trustee.

15.  As of February 15, 2018, the Participating Stakeholders were not in agreement on the

identity of the Litigation Trustee or the proposed mandate of the Litigation Trustee.

16.  The Monitor recommended that, prior to advancing the Litigation Trustee Motion,

further efforts should be made among stakeholders to arrive at a consensus on:

(@ the selected litigation inspector/trustee;
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(b)  the scope of the litigation inspector/trustee’s mandate, and in particular the
types of claims to be investigated, reported upon and potentially pursued,

including the terms of any appointment order;

(c) the composition of the consultative committee that would work with the
litigation inspector/trustee and the exact process by which the committee would

grant approvals and make recommendations; and

(d)  appropriate funding mechanisms for the litigation inspector/trustee and its

counsel
(the “Preliminary Outstanding Matters”).

The Court did not hear the Litigation Trustee Motion and directed the Participating
Stakeholders and the Monitor to work toward consensus on the Preliminary

Outstanding Matters.

Status Update

18.

19.

Following the Court’s direction, the Monitor worked with the Participating
Stakeholders to attempt to resolve the Preliminary Outstanding Matters. The Monitor

can report that significant progress has been made:

(a) Parties acceptable to the Participating Stakeholders have been identified to

undertake the role of “Litigation Investigator”; and

(b) A form of order has been substantially negotiated and agreed among the
Participating Stakeholders setting out the scope of the proposed mandate of the
Litigation Investigator and other relevant terms including a funding mechanism

for the Litigation Investigator.
A copy of the proposed form of order is attached hereto as Appendix “A”.

The Material terms of the proposed form of order are as follows:
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(a) Litigation Investigator: Lax O’Sullivan Lisus Gottlieb LLP (represented by
Jonathan Lisus and Matthew Gottlieb) are proposed to be appointed to the role

of Litigation Investigator.

(b) Mandate: The Litigation Investigator is proposed to be an officer of the Court
appointed for the purpose of investigation, consideration of, and reporting to the
Creditors’ Committee (defined below), regarding any rights or claims, whether
legal, equitable, statutory or otherwise, that the Sears Canada Entities and/or
any creditors of any of the Sears Canada Entities may have as against any
parties, including but not limited to current and former directors, officers,
shareholders and advisors of any of the Sears Canada Entities. The mandate
does not include determining, advising on, opposing or articulating any claim
filed in the claims process established under the Claims Procedure Order or the
E&R Claims Procedure Order. The Litigation Investigator will have no role in

the distribution or allocation of estate funds.

() Reporting: The Litigation Investigator will report to the Creditors’ Committee.
The report will include, among other things, recommendations regarding a

proposed litigation plan.

(d)  Creditors’ Committee: A committee of creditors will be established to consult
with the Litigation Investigator (the “Creditors’ Committee”). The Creditors’
Committee will be comprised of members appointed by, or on behalf of various

creditor groups.

(e) Monitor Briefing: The Monitor shall provide to the Litigation Investigator (and,
upon execution of appropriate confidentiality agreements, the Creditors’
Committee) a confidential briefing regarding the “Transactions of Interest” as
identified in the Monitor’s Eleventh Report to the Court. The Monitor may not
be in a position to share all information in its possession regarding the
Transactions of Interest due to privilege or confidentiality concerns. The
proposed form of order includes a mechanism to deal with any such

confidentiality or privilege concerns that may arise. The Monitor notes that the
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information received by the Monitor and the research and analysis undertaken
by the Monitor in connection with the Transactions of Interest were in some
cases received and undertaken for very specific purposes in fulfilling the
Monitor’s statutory mandate, and information was shared by the Sears Canada
Entities and others with the Monitor for those specific purposes and on specific

understandings regarding the uses of such information.

® Claims Procedure Issues: Rights, claims or causes of action identified by the

Litigation Investigator as capable of being advanced and that are advanced with
approval of the Court, whether by the Litigation Investigator or otherwise, are
removed from the claims process established under the Claims Procedure Order
or the E&R Claims Procedure Order and, if so removed, would not be subject to

the bar dates and procedures contained therein.

(g) Costs: The Litigation Investigator shall be paid from the funds of the
Applicants its reasonable fees and disbursements, the amount of which is not to
exceed a budget approved by the Creditors’ Committee in consultation with the
Monitor. The Litigation Investigator shall be entitled to the benefit of the
Administrative Charge, as defined in the Initial Order for the Litigation
Investigator's costs, as security for its professional fees, taxes, and

disbursements reasonably incurred.

20. A copy of the proposed form of order was shared with counsel to the Applicants,
counsel to the directors, counsel to Sears Holdings Corporation and counsel to Edward

Lampert and ESL Investments Inc.

™~

Monitor’s Comments and Recommendation

21.  The Monitor is pleased to report that consensus has been achieved among the
Participating Stakeholders on the Litigation Investigator’s appointment and the matters
described in the draft form of Order.

22.  The Monitor is supportive of the form of order appointing a Litigation Investigator that

has been circulated and the Monitor believes this form of order is the product of
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constructive negotiation and compromise among the Participating Stakeholders as

directed by the Court.

23.  Certain other parties, including the directors of Sears Canada, ESL Investments Inc.
and its affiliates and Sears Holdings Corporation have raised issues regarding the
proposed form of Order appointing the Litigation Investigator. These issues include:
(i) the Litigation Investigator’s role as a ‘court officer’; and (ii) the Litigation
Investigator’s role with respect to claims beyond any claims of the Sears Canada
Entities or any claims that are derivative of the estates of the Sears Canada Entities.
The Monitor has not had the opportunity to fully discuss these issues with the
aforementioned parties, the Applicants, or the Participating Stakeholders, and
accordingly takes no position at this time. However, these issues may be the subject of
submissions at the March 2" hearing if they cannot be resolved in advance of that

hearing.

D. EXTENSION OF PERIOD TO FILE INTERCOMPANY CLAIMS REPORT

24.  The Claims Procedure Order provided that the Monitor would prepare a report to be
served on the Service List and filed with the Court for its consideration, that would
detail the Monitor’s review of all Intercompany Claims (as defined in the Claims
Procedure Order) and assess the validity and quantum of such Claims (the
“Intercompany Claims Report”), with any Intercompany Claim identified thereby to

be deemed to have been properly submitted via a proof of claim.

25.  The Claims Procedure Order required that the Intercompany Claims Report be served
on or before March 2, 2018, unless otherwise ordered by this Court on application by

the Monitor.

26.  Although progress has been made by the Monitor with the support of the Applicants
towards completion of this task, the Monitor requires additional time to complete its
review of all Intercompany Claims, analyze and assess the validity and quantum of all

intercompany claims, and document its findings in the Intercompany Claims Report.
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27.  The Monitor requires a substantial amount of assistance from the Applicants and their
employees in order to complete the Intercompany Claims Report. There have been
significant demands on the Applicants’ limited remaining employees, including in
connection with negotiating and preparing for the employee and retiree claims process
ordered in the E&R Claims Procedure Order, which the Monitor was also heavily
involved in. As a result, additional time is required for completion of the

Intercompany Claims Report.

28.  The Monitor is proposing to extend the deadline for completion of the Intercompany
Claims Report by one month to April 2, 2018 (the “Proposed Intercompany Claims
Report Extension”). This date is subsequent to the General Creditor Claims Bar Date
of March 2, 2018; however, the Monitor will require time to review and adjudicate
proofs of claim received by the General Creditor Claims Bar Date and the Proposed
Intercompany Claims Report Extension aligns with this timeline. The claims bar date
for other potential unsecured claimants, such as Litigation Claims (as such term is
defined in the Endorsement (as defined below)) and certain landlord claims, are also

on or subsequent to the Proposed Intercompany Claims Report Extension.

29.  In conclusion, the Monitor believes that there is no prejudice to stakeholders should
the Court agree to the Proposed Intercompany Claims Report Extension, and grant the

Intercompany Claims Report Extension Order.

E. UPDATES ON THE CCAA PROCEEDINGS

Claims Process

30.  As of the date of this Report, the Monitor has received proofs of claim in amounts

totalling not less than $162 million.

31.  The Monitor is continuing to receive proofs of claim at this time. The Claims
Procedure Order set a General Creditor Claims Bar Date of March 2, 2018. The
Claims Procedure Order establishes later bar dates for certain claims, such as certain
claims by landlords. Pursuant to the endorsement (the “Endorsement”) of Justice

Hainey made on February 22, 2018, the claims bar date for certain Litigation Claims

10
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(as such term is defined in the Endorsement) has been extended to April 2, 2018. A
copy of the Endorsement is attached as Appendix “B” to this Fourteenth Report.

32. In accordance with the E&R Claims Procedure Order, the Monitor is currently
taking steps required to cause the Notice to Claimants to be published in The Globe
and Mail (National Edition) and in the electronic edition of La Presse and to deliver
Proof of Claim Packages to Claimants to the extent required by the E&R Claims
Procedure Order. The Monitor has also caused the Notice to Claimants and blank
copies of the Claims Packages (excluding any blank Termination Claim Statement or

Retiree Benefit Claim Statement) to be posted on the Monitor’s website.
Disclaimer of Contracts / Crafisman License

33. The Applicants, with the assistance of the Monitor, continue to review their
remaining contractual arrangements to determine if, in the circumstances,

disclaimers of such contractual arrangements would be appropriate.

34.  As of the date of this Fourteenth Report, all retail store leases have been disclaimed
by the Applicants and the Applicants no longer occupy any such retail store

locations.

35. In the Eleventh Report, dated January 15, 2018, the Monitor described its review of
various Transactions of Interest, including the surrender by Sears Canada of its
exclusive right to use the Craftsman trademark in Canada in connection with the sale
by Sears Holdings Corporation of the Craftsman business to Stanley Black & Decker
Inc. in March 2017.

36. In connection with the surrender of its exclusive license, Sears Canada received a
non-exclusive royalty free license to use the Craftsman trademark in Canada (the

“Replacement License”).

37.  Stanley Black & Decker Inc. has proposed the consensual termination of the

Replacement License in view of the termination of Sears Canada’s operations.

1
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38.  Sears Canada, in consultation with the Monitor, has determined that it no longer has
a need to use the Craftsman trademark and, subject to agreeing upon acceptable
terms, neither Sears Canada nor the Monitor have any opposition to the consensual
termination of the Replacement License. The Monitor does not believe that
termination of the Replacement License would affect any claim that the Monitor
may have in connection with the Transactions of Interest and the results of the sale
and investment solicitation process indicate that no opportunities to monetize the
Replacement License are available. Sears Canada, with the assistance of the
Monitor, intends to negotiate the requested consensual termination with Stanley
Black & Decker Inc.

Tax Losses

39.  The Monitor was recently contacted by a party potentially interested in completing a
transaction that would, among other things, utilize some of Sears Canada’s
remaining tax losses. That transaction, if successfully completed, could potentially

result in proceeds in the range of $3 million to $4.5 million.

40. The Applicants, the Monitor, and counsel reviewed the terms of the proposed

transaction including:
(a) the level of risk and uncertainty as to closing involved;

(b) the near certainty that such a proposed sale would result in Canada Revenue
Agency audits of net operating losses and other tax accounts, and likely result in

delays in distributions and completion of the winding-up of the estate; and
(c) the time and costs required to implement a transaction of this type.

41.  The Applicants, in consultation with the Monitor, determined that they do not
support the pursuit of the proposed transaction in the circumstances. The Board of
Directors and the Monitor agree with this decision and the Monitor intends to advise

the proposed counterparty accordingly.

12
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Second Liquidation Process

42,  On October 13, 2017, the Court issued, among other orders, an order approving an
agreement and a process (the “Second Liquidation Process™) for the liquidation of
inventory and furniture, fixtures and equipment at all remaining Sears Canada

locations.
43.  The Second Liquidation Process is now complete at all locations.

44.  Sears Canada, the Monitor and the agent under the Second Liquidation Process are
now undertaking a final reconciliation process to determine any additional amounts

payable by or to the agent or Sears Canada under the Second Liquidation Process.

45.  The Monitor understands that upon completion of the Second Liquidation Process
and the disclaimer of Sears Canada’s remaining retail leases, as described above,
certain landlords raised concerns that furniture, fixtures and equipment remained on
the leased premises and should have been removed by Sears Canada or the agent in
the Second Liquidation Process. Sears Canada’s counsel advised that to the extent
any furniture, fixtures and equipment remained on the premises, Sears Canada
believed this was done only in circumstances where the applicable lease did not

require Sears Canada to remove such furniture, fixtures and equipment.

46.  The obligation, if any, of Sears Canada to remove such furniture, fixtures and
equipment, or to reimburse landlords for the cost of such removal, pursuant to the
applicable leases and the sale guidelines approved by the Court in connection with
the Second Liquidation Process remains an unresolved issue. In the Monitor’s view,

this matter can be resolved in connection with the Claims Process.

Real Estate Sale Process

47. As part of the SISP, Sears Canada, with the assistance of BMO Nesbitt Burns Inc.,
as financial advisor, (“BMO”) sought offers for the purchase of Sears Canada’s

remaining owned real property.

13
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Expressions of interest were received for Sears Canada’s owned real property by the
August 31* bid deadline under the SISP.

Subsequent to the bid deadline, two transactions for real estate owned by Sears
Canada were approved by the Court and completed. These transactions were for the
sale of the Winnipeg Garden City location and the Upper Canada Home Store

location.

While expressions of interest were received for certain of Sears Canada’s remaining
real estate assets, Sears Canada determined, in consultation with BMO and the
Monitor, that the best opportunities to monetize the remaining real estate assets
would be available only after additional due diligence materials, including
environmental studies, were completed and were made available to potential

purchasers.

Sears Canada continues to own the following real estate assets:

(@)
(b)
©
(d)
(€
®
(8

()

@)

Upper Canada Mall full-line store (Newmarket, ON)
Distribution center (Belleville, ON)

Fleur de Lys full-line store (Quebec City, QC)
Windsor full-line store (Windsor, ON)
Peterborough full-line store (Peterborough, ON)
Barrie full-line store (Barrie, ON)

Trois-Riviéres full-line store (Trois-Riviéres, QC)
Place Vertu liquidation store (Montréal, QC)

Lévis full-line store (Lévis, QC);

Charlottetown store (Charlottetown, PEI)

14
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53.

54.

55.
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(k)  Chicoutimi residual land (Chicoutimi, QC); and

M

Edmonton residual land (Edmonton, AB)
(collectively, the “Remaining Real Estate Assets”).

As of February 7, 2018, the additional required due diligence information had been
obtained and Sears Canada, in consultation with BMO and the Monitor, determined

that the sale process for the Remaining Real Estate Assets should continue.

On February 7, 2018, BMO delivered an updated sale process letter (the “Updated
Sale Process Letter”) to those parties who previously expressed an interest in the
Remaining Real Estate Assets under the SISP. BMO also delivered the Updated
Sale Process Letter to potentially interested parties identified by the real estate
advisor to the Superintendent. The Updated Sale Process Letter solicits bids for all
of the Remaining Real Estate Assets other than the assets located in Charlottetown,
Edmonton and Chicoutimi. The Updated Sale Process Letter provides a bid deadline
of March 7, 2018 at 5:00 p.m. (Eastern).

A separate sale process has been commenced for the assets located at Charlottetown,
Edmonton and Chicoutimi. The assets at these locations will be marketed under an
Exclusive Sales Listing Agreement with CBRE Limited pursuant to which CBRE
Limited would act as sale advisor. This alternative structure was selected for the
Charlottetown, Edmonton and Chicoutimi assets as Sears Canada determined, in
consultation with BMO, the Monitor, Pension Representative Counsel, Employee
Representative Counsel, the Superintendent and the Plan Administrator, and their
respective financial and/or real estate advisors, that these assets could be sold
separately and likely in a more expedited manner without affecting bids for the other
Remaining Real Estate Assets. CBRE Limited was selected as the appropriate agent

following a competitive bid process.

As noted above, Employee Representative Counsel, Pension Representative
Counsel, the Superintendent, the Plan Administrator and their respective advisors

have been consulted extensively in the development of the updated process to market

15
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the Remaining Real Estate Assets. These parties were identified as appropriate
consultation parties by Sears Canada and the Monitor as they represent a large and
coordinated portion of the unsecured creditor class and would not have conflicting
interests as they would have no interest in acquiring any of the Remaining Real
Estate Assets for their own benefit. All of these consultation parties have entered

into non-disclosure agreements with Sears Canada.

Residual Asset Sales

56. The Applicants have now completed sales of a substantial portion of the residual
assets located at their premises, including transactions approved pursuant to the
Omnibus Approval and Vesting Order granted on December 8, 2017. However, in
many cases purchasers must still collect their purchased assets from Sears Canada’s

locations.

Employee Matters

57.  Following the completion of the Second Liquidation Process, the remaining number
of employees of Sears Canada was significantly reduced. As of the date of this
Fourteenth Report, the Applicants have 82 remaining employees. The Monitor

expects that the number of employees will continue to decrease in the near future.

58. Payments have been made under the amended Key Employee Retention Plan
(“KERP”) approved by the Court on October 18, 2017 to the extent applicable and

where performance and other approved thresholds were achieved.

59. In addition to payments under the amended KERP, on or about January 19, 2018,
Sears Canada identified five additional employees whose services were necessary for
the completion of data retention, archiving, server migration and certain human
resources and other aspects of the wind down of the Sears Canada business. Sears
Canada offered those employees retention and incentive payments in an aggregate
amount of $80,000. The Monitor reviewed the proposed payments and the
contributions and circumstances of the proposed recipients of those payments. The

Monitor supported the payment of these incentive and retention amounts. The

16
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Monitor notes that the Applicants did not seek to include these individuals in the key
employee retention program previously approved by the Court and did not seek to
have the obligations to these employees secured by the Court-ordered charge

established in connection with the KERP.

Pension Wind-Up

64.

60.

61.

62.

63.

The Monitor has previously reported that on November 10, 2017, the Superintendent
issued a Notice of Intended Decision advising that it intended to make an order for
the wind up of the Sears Canada Pension Plan, effective October 1, 2017 unless a
request for hearing with the Financial Services Tribunal (the “FST”) was submitted

within 30 days of the Notice of Intended Decision.

On December 7, 2017, counsel to 1291079 Ontario Limited (“129”), a creditor of
Sears Canada Inc., delivered a letter to the Service List identifying a concern that the
proposed wind-up of the Sears Canada Pension Plan may have the effect of altering
priorities among creditors. The Monitor understands 129 delivered a Request for
Hearing Form to the FST requesting a hearing to challenge the intended decision to
wind up the Sears Canada Pension Plan. On or about February 6, 2018, 129
delivered its pre-hearing conference brief in the FST proceeding. A copy of the brief,

without attachments, is attached as Appendix “C”.

Both Sears Canada and the Monitor have applied for party status in connection with

the proposed hearing on the Notice of Intended Decision.

A pre-hearing conference has been scheduled by the FST for March 21, 2018 in

connection with 129’s request for hearing.

RECEIPTS AND DISBURSEMENTS FOR THE SIX WEEK PERIOD ENDING
FEBRUARY 17, 2018

The Sears Canada Group’s actual net cash inflow on a consolidated basis for the six-week
period ended February 17, 2018 was approximately $29.1 million, compared to a forecast
net cash outflow of $60.3 million resulting in a positive variance of approximately $89.4

million as indicated in the table below:
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66.

()

@)

(©

)

(8)

(h)
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the positive variance in Merchandise Vendor disbursements of $7.2 million
consists of a permanent difference due to refunds received from vendor deposits
and partial recovery of cash collateral held by the lenders relating to LCs which

was not contemplated in the forecast;

the positive variance in Non-Merchandise Vendor disbursements of $7.7 million
consists of a timing difference of $5.4 million that is expected to reverse in a
future period, and a permanent difference of $2.3 million primarily due to lower-

than-forecast vendor payments and refunds received from vendor deposits;

the positive variance in Rent and Property Taxes of $2.1 million consists of a
timing difference of $1.8 million that is expected to reverse in a future period and
a permanent difference of $0.3 million due to lower-than-forecast rent and

property tax payments;

the positive variance in IT Costs of $0.6 million is primarily a timing difference

that is expected to reverse in a future period;

the positive variance in Recovery of Expenses from Agent of approximately $5.9
million consists of a permanent difference primarily due to higher-than-forecast
reimbursements from the Agent after the final reconciliation of expenses in

respect of the Second Liquidation Process; and

the positive variance in Professional Fees of $2.2 million is primarily a timing

variance that is expected to reverse in a future period.

The Sears Canada Group’s cumulative receipts and disbursements since the

commencement of CCAA proceedings until the week ended February 17, 2018 are
reflected in the table below:
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Appendix “A”

Draft Form Of Litigation Investigator Order
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Court File No.: CV-17-

11846-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE MR. ) FRIDAY, THE 2™
)
JUSTICE HAINEY ) DAY OF MARCH, 2018

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC. 9370-2751
QUEBEC INC., 191020 CANADA INC., THE CUT INC,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES INC., INITTUM COMMERCE LABS INC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089
ONTARIO INC,, 6988741 CANADA INC,, 10011711 CANADA
INC,, 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC,, 168886 CANADA INC., AND 3339611
CANADA INC.

(each, an “Applicant”, and collectively, the “Applicants’)

LITIGATION INVESTIGATOR ORDER

THIS MOTION, made by Representative Counsel to the court-appointed
Representatives of employees and retirees with respect to pension and post-retirement benefits of
the Applicants (“Retiree Representative Counsel”) pursuant to the Companies’ Creditors
Arrangement Act, RSC 1985, ¢ C-36, (the “CCAA”) for an order appointing a Litigation
Investigator to identify and report on certain rights and claims of the Applicants and
SearsConnect (collectively, the “Sears Canada Entities”) and/or any creditors of the Sears

Canada Entities, was heard this day at 330 University Avenue, Toronto, Ontario.

CAN_DMS: \110836298\3
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ON READING the Affidavit of William Turner sworn on February 12, 2018 including
the exhibits thereto, the Affidavit of William Turner sworn on August 11, 2017, including the
exhibits thereto, the Monitor’s Fourteenth Report to the Court dated March 1, 2018, and on
hearing the submissions of Retiree Representative Counsel, Representative Counsel for the
employees of the Sears Canada Entities (‘Employee Representative Counsel”), counsel for the
Applicants, counsel for the Monitor, and such other counsel for various creditors and
stakeholders as were present, no one else appearing although duly served as appears from the

Affidavit of Service of Veronica de Leoz, sworn February 12, 2018:

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the
Motion Record herein is hereby abridged and validated so that this Motion is properly returnable

today and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that Lax O’Sullivan Lisus Gottlieb LLP is hereby appointed as
Litigation Investigator (the “Litigation Investigator”) in these CCAA proceedings for the
benefit of the estates of the Sears Canada Entities and its creditors. The Litigation Investigator
shall be an officer of this Court, and is appointed for the purpose of investigating, considering,
and reporting to the Creditors’ Committee (defined below), regarding any rights or claims,
whether legal, equitable, statutory or otherwise, that the Sears Canada Entities and/or any
creditors of any of the Sears Canada Entities may have as against any parties, including but not
limited to current and former directors, officers, shareholders and advisors of any of the Sears
Canada Entities (the “Mandate”). For greater certainty, the Litigation Investigator may
investigate any and all claims regardless of whether such claims have been included by creditors'
proofs of claims filed pursuant to the Claims Procedure Order and E&R Claims Procedure Order

(defined below), however, the Litigation Investigator shall have no role in determining, advising

CAN_DMS: \110836298\3
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on, opposing, supporting, or articulating any claim of any creditor or stakeholder in the Claims
Process, as defined in the Order of this Court dated December 8, 2017 as amended by Order
dated February 22, 2018 or as further amended by Order of the Court (as amended, the “Claims
Procedure Order”) or any Claim as defined in the Employee and Retiree Claims Procedure
Order dated February 22, 2018 (the “E&R Claims Procedure Order”) and shall have no role in

the distribution or allocation of estate funds.

Litigation Investigator Reporting

3. THIS COURT ORDERS that the Litigation Investigator’s Mandate shall include
reporting to the Creditors’ Committee with such details as the Litigation Investigator considers
advisable (all such reporting being collectively defined herein as the “Report”), taking into
account any concerns of privilege and confidentiality. All Reports by the Litigation Investigator
and all communications among the Creditors’ Committee members and the Litigation
Investigator shall be subject to common interest privilege. A Report by the Litigation
Investigator will include recommendations regarding a proposed litigation plan that includes, but

is not limited to:

(@)  those potential rights or claims of the Sears Canada Entities or any creditors of the

Sears Canada Entities that should be pursued (if any); and

(b)  describing how and by whom such rights or claims (if any) can best be pursued or

continued, including, but not limited to:

CAN_DMS: \110836298\3
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(i) the coordination of the prosecution of such rights or claims with similar
or related facts, rights or other claims that may be asserted by different

parties;

(ii) if necessary or desirable, a proposed governance structure for the
Creditors’ Committee created pursuant to this Order (or as same may be
amended, expanded or reconstituted in future, in accordance with the
terms of this Order) for the purpose of providing input to the Litigation
Investigator in the prosecution of such rights, claims or causes of action;

and

(iii) consideration as to the various options available for funding the

prosecution of such rights, claims or causes of action.

A confidential briefing ("Investigator Briefing") regarding all Reports prepared by the
Litigation Investigator shall be given to the Monitor; provided that such Investigator Briefing

shall be kept confidential by the Monitor and shall remain subject to privilege.

4. THIS COURT ORDERS that following delivery of a Report to the Creditors’
Committee in accordance with its Mandate, the Litigation Investigator shall not take any further
steps without a further Order of the Court. For greater certainty, nothing herein shall prevent the
Litigation Investigator from seeking an Order of the Court authorizing it to pursue any claims

identified pursuant to the Mandate.

The Committee
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5. THIS COURT ORDERS that the Litigation Investigator shall fulfil his Mandate in
consultation with a creditors’ committee (the "Creditors’ Committee") comprised of no more
than seven (7) members at any one time appointed by, or on behalf of the following creditor
groups of the Sears Canada Entities: (i) Retiree Representative Counsel; (ii) Employee
Representative Counsel; (iii) landlords; (iv) Hometown Dealers Class Action plaintiff counsel;
(v) Morneau Shepell Ltd. in its capacity as Administrator for the Sears Canada Inc. Registered
Retirement Plan; (vi) the Ontario Superintendent of Financial Services as Administrator of the
Pension Benefits Guarantee Fund; and (vii) such other unsecured creditors of the Sears Canada
Entities not represented in (i) through (vi) above as the majority of the Creditors’ Committee
may agree be included, in consultation with the Monitor, or as may be directed by the Court.
The Creditors’ Committee and the Litigation Investigator shall cooperate with the Monitor, and
the Monitor shall cooperate with the Litigation Investigator and the Creditors’ Committee in
connection with the Mandate. The Creditors’ Committee shall consult with and provide input to

the Litigation Investigator with respect to the Mandate.

6. THIS COURT ORDERS that each member of the Creditors’ Committee (including any
alternates or replacements from the same stakeholder group as may be appointed by an existing
member) may be a creditor itself or counsel/advisor representing that stakeholder interest, but in
either case each member shall execute a Confidentiality Agreement in a form acceptable to the
Litigation Investigator, the Sears Canada Entities and the Monitor prior to being entitled to
participate in any discussions or meetings of the Creditors’ Committee, receive any information
from the Monitor, the Litigation Investigator or any other member of the Creditors’ Committee,
or to receive the Report. The Litigation Investigator will meet with the Creditors’ Committee at

least monthly, or such other times as may be agreed by the Litigation Investigator and the
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Creditors’ Committee. Meetings will only be conducted in person, to ensure the confidentiality

of all discussions.

7. THIS COURT ORDERS that the Monitor shall provide to the Litigation Investigator
(and, upon execution of appropriate Confidentiality Agreements, for delivery by the Litigation
Investigator to the Creditors’ Committee) a confidential briefing regarding the “Transactions of
Interest” as identified in the Monitor’s 11™ Report to the Court (the “Monitor Briefing”). The
Monitor’s delivery of the Monitor Briefing pursuant to the terms of this Order shall be subject to
common interest privilege and strict confidentiality, and the Monitor is protected for so doing
pursuant to section 142 of the Courts of Justice Act (Ontario). In the event of any concerns
being raised regarding the delivery by the Monitor of any particular aspect of the Monitor
Briefing that cannot be resolved without breaching the underlying basis for the concern, such
concerns shall be resolved following a review by an independent party appointed by the Monitor

and the Litigation Investigator (or, absent agreement on the identity of such party, by the Court).

8. THIS COURT ORDERS that, for greater certainty, any right, claim or cause of action
identified by the Litigation Investigator as capable of being advanced and that is advanced with
approval of the Court, whether by the Litigation Investigator or otherwise, may be removed from
the claims process established under the Claims Procedure Order or the E&R Claims Procedure

Order.

9. THIS COURT ORDERS that the Claims Procedure Order is hereby amended as

follows:

(i) subparagraph (vii) in the definition of “Excluded Claim” is hereby amended to read

as follows: “Claim that may be asserted by any of the Sears Canada Entities or that
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are advanced by the Litigation Investigator or any creditors, in each case, as may be
permitted or directed by further Order of the Court, against the Sears Canada Entities
or any Directors and/or Officers, which for greater certainty shall include any Claim
that may be identified, reviewed or investigated as part of the Litigation

Investigator’s Mandate (as defined in an Order of the Court dated March 2, 2018)”.

10. THIS COURT ORDERS that the E&R Claims Procedure Order is hereby amended as

follows:

(i) the definition of “Excluded Claim” is hereby amended to add a new subparagraph
(vi) that shall read as follows: “Claim that is advanced by the Litigation Investigator
or any creditors, in each case, as may be permitted or directed by further Order of the
Court, against the Sears Canada Entities or any Directors and/or Officers, which for
greater certainty shall include any Claim that may be identified, reviewed or
investigated as part of the Litigation Investigator’s Mandate (as defined in an Order

of the Court dated March 2, 2018)”.

Litigation Investigator Costs

11.  THIS COURT ORDERS that the Litigation Investigator shall be paid from the funds of
the Applicants its reasonable fees and disbursements, including the fees of any counsel retained
by the Litigation Investigator in respect of the Mandate, the amount of which is not to exceed a
budget approved by the Creditors’ Committee in consultation with the Monitor prior to the
Litigation Investigator commencing work in respect of fulfilling its Mandate in accordance with
this Order. The Litigation Investigator and any counsel it retains shall be paid forthwith upon

rendering fully-redacted versions of their accounts to the Applicants and the Monitor. Un-
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redacted versions of accounts rendered by the Litigation Investigator shall be made available to
the Creditors’ Committee and, upon request of the Court and subject to a sealing order to protect
privilege and confidentiality, to the Court. In the event of any disagreement with respect to a
proposed budget, any requested increased to such budget, or any accounts rendered by the

Litigation Investigator, such disagreement may be remitted to this Court for determination.

12.  THIS COURT ORDERS that the Litigation Investigator shall be entitled to the benefit
of the Administrative Charge, as defined in the Initial Order issued by the Court dated June 22,
2017 as amended, for the Litigation Investigator's costs, as security for its professional fees,

taxes, and disbursements reasonably incurred.

13.  THIS COURT ORDERS that the Litigation Investigator is hereby authorized to take all
appropriate steps and do all appropriate acts necessary or desirable to carry out its Mandate in

accordance with the terms of this Order.

14. THIS COURT ORDERS that the Litigation Investigator shall be at liberty, and is
hereby authorized, at any time, to apply to this Court for advice and directions in respect of its
Mandate or any variation or expansion of the powers and duties of the Litigation Investigator,
which shall be brought on at least seven (7) business days' notice to the Service List in these

CCAA proceedings, unless this Court orders otherwise.

15. THIS COURT ORDERS that the Litigation Investigator shall have no personal liability
or obligations as a result of the performance of its duties in carrying out the provisions of this
Order, save and except for liability arising out of gross negligence or wilful misconduct. The

Creditors’ Committee members shall have no liability or obligations as a result of their
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participation on the Creditors’ Committee or in providing input to the Litigation Investigator,

save and except for liabi‘lity arising out of gross negligence or wilful misconduct.

16. THIS COURT ORDERS that no action or proceeding may be commenced against the
Litigation Investigator or any Creditors’ Committee member in respect of the performance of its
or their duties under this Order without leave of this Court on seven (7) business days’ notice to

the Litigation Investigator and the Creditors’ Committee.
17.  THIS COURT ORDERS that notwithstanding:

(@) the pendency of these proceedings;

(b)  any applications for a bankruptcy order now or hereafter issued pursuant to the
Bankruptcy and Insolvency Act (Canada) (the “BIA”) in respect of any of the

Applicants and any bankruptcy order issued pursuant to such applications; or
(c) any assignment in bankruptcy made in respect of any of the Applicants;

the provisions of this Order shall be binding on any Investigator in bankruptcy or receiver that
may be appointed in respect of any of the Applicants and any payments of fees and
disbursements made to the Litigation Investigator in accordance with this Order shall not be void
or voidable by creditors of any of the Applicants, nor shall any such payments constitute nor be
deemed to be a fraudulent preference, assignment, fraudulent conveyance, transfer at undervalue,
or any reviewable transaction under the BIA or any other applicable federal or provincial
legislation, nor constitute oppressive or unfairly prejudicial conduct pursuant to any applicable

federal or provincial legislation.
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18. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative bodies having jurisdiction in Canada or in the United States of
America, to give effect to this Order and to assist the Litigation Investigator in carrying out the
terms of this Order. All courts, tribunals, regulatory and administrative bodies are hereby
respectfully requested to make such orders and to provide such assistance to the Litigation
Investigator as may be necessary or desirable to give effect to this Order, or to assist the

Litigation Investigator in carrying out the terms of this Order.

HAINEY, J.
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IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985 c. C-36, AS AMENDED Court File No. CV-15-523714-00CP

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF SEARS CANADA INC., CORBEIL ELECTRIQUE INC., S.L.H.
TRANSPORT INC., THE CUT INC., SEARS CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES INC,, INITIUM COMMERCE LABS INC,,
INITIUM TRADING AND SOURCING CORP., SEARS FLOOR COVERING CENTRES INC,, 173470 CANADA INC., 2497089 ONTARIO INC., 6988741
CANADA INC,, 10011711 CANADA INC., 1592580 ONTARIO LIMITED, 955041, ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA INC., AND

3339611 CANADA INC.

(each, an “Applicant”, and collectively, the “Applicants”)

CAN_DMS: \110836298\3

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

Proceeding commenced at Toronto

LITIGATION INVESTIGATOR ORDER

KOSKIE MINSKY LLP
20 Queen Street West, Suite 900, Box 52
Toronto, ON MS5H 3R3

Andrew J. Hatnay — LSUC No. 31885W
Tel: 416-595-2083 / Fax: 416-204-2872
Email: ahatnay@kmlaw.ca

Mark Zigler — LSUC No. 19757B
Tel: 416-595-2090 / Fax: 416-204-2877
Email: mzigler@kmlaw.ca

Representative Counsel for the Non-Unionized Retirees
and Non-Unionized Active and Former Employees of the
Sears Canada Entities
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Court File No. CV-17-11846-00CL
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INTRODUCTION

1. The applicant, 1291079 Ontario Limited (“129”), is filing this pre-hearing conference

brief in response to a notice of pre-hearing conference dated January 16, 2018.

2. 129 is a representative of a class comprised of Sears Home Dealers in a claim brought
under the provisions of the Class Proceedings Act, S.0. 1992, c. 6. This class was certified by
Order of the Honourable Mr. Justice Gray dated September 8, 2014. The class claims $100

million in damages against Sears Canada Inc. (“Sears”).

3. The hearing requested in this proceeding relates to a Notice of Intended Decision dated
November 10, 2017 (“Notice”) issued by the Superintendent of Financial Services
(“Superintendent”). The Superintendent intended to make an order in respect of the Sears
Canada Inc. Registered Retirement Plan Registration No. 0360065 (the “Plan”) under Section 69
of the Pension Benefits Act (the “PBA”), and in particular, sought to make an order:

(a) Winding up the Plan effective October 1, 2017, which would include all members
of the Plan whose employment was terminated on or after June 13, 2017, pursuant
to Section 69(1)(b) of the PBA; and

(b)  Requiring the contributions towards the defined contribution component of the
Plan to continue until all or substantially all of the members of the Plan cease
employment with Sears, despite the wind-up of the Plan.

Notice of Intended Decision - Tab 1

4. On June 22, 2017, Sears was granted protection under the Companies’ Creditors’

Arrangement Act (the “CCAA”) pursuant to the Order of the Honourable Mr. Justice Hainey



240
-3-

(“Initial Order”). The Initial Order contains the usual provisions staying any actions, claims or
proceedings as against Sears and its related entities (“Applicants”).

Initial Order dated June 22,2017 - Tab 2

5. The stay of proceedings in the Initial Order was extended by further Order of the CCAA
Court from time to time. Most recently, Justice Hainey extended the stay period to and including
April 27, 2018.

6. Representative counsel to the court-appointed representatives of employees and retirees
with respect to pensions and post-retirement benefits of the Applicants brought a motion to the
CCAA Court, initially returnable on August 18, 2017. This motion sought an order directing
Sears to wind-up the Plan either in its entirety or with respect to the defined benefit component
effective as of October 1, 2017, and to take all necessary steps for the orderly wind-up of the
Plan, including the continuation of payment of pension benefits without interruptions during the
wind-up process.

Notice of Motion re Wind-up returnable August 18,2017 - Tab 3

7. On September 12, 2017, the CCAA Judge, Mr. Justice Hainey, adjourned the retirees’
pension plan wind-up motion, sine die, returnable by any party on two days’ notice, to be heard
not earlier than November 30, 2017, but otherwise to proceed as expeditiously as possible.

Endorsement of Mr. Justice Hainey dated September 12, 2017 - Tab 4

8. On December 7, 2017, 129 requested a hearing before the Financial Services Tribunal.

Request for Hearing dated December 7, 2017 - Tab 5§
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MATTERS IN ISSUE

(A)  Does the CCAA Court have exclusive jurisdiction to deal with the pension wind-up? Yes.
The “single proceeding” principle dictates that all issues relating to a debtor company should be

resolved in a single forum under the supervision of the CCAA Court.

(B)  Are the proceedings headed to be instituted by the Superintendent before the Financial
Services Tribunal stayed by the Initial Order in the CCAA process? Yes. The Notice issued by

the Superintendent is a proceeding that is caught and stayed by the CCAA process.
Single Proceeding is Preferred

9. A central and essential feature of insolvency proceedings is the single proceeding model,
which is premised on the “public interest in the expeditious, efficient and economical clean-up of

the aftermath of a financial collapse.”

10. The “single proceeding” principle provides that all issues relating to a debtor’s
insolvency should be decided in a single forum by the presiding CCAA judge. This principle has

been endorsed by the Supreme Court of Canada on more than one occasion.

11.  In Eagle River International Ltd., Re, the issue before the Supreme Court was whether a
claim by a bankruptcy trustee for recovery of assets under a contract governed by British
Columbia law should be transferred to British Columbia, or be dealt with by the Quebec

bankruptcy court.

! Eagle River International ltd., Re, 2001 SCC 92 (“Eagle River”), para. 27 - Tab 6.
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In finding that the Quebec bankruptcy court had jurisdiction over the matter, the Supreme

Court stated:

13.

In the present case, we are confronted with a federal statute that prima facie
establishes one command centre or “single control”...for all proceedings related to
the bankruptcy (s. 183(1)). Single control is not necessarily inconsistent with
transferring particular disputes elsewhere, but a creditor (or debtor) who wishes to
fragment the proceedings, and who cannot claim to be a “stranger to the bankruptcy”
has the burden of demonstrating “sufficient cause” to send the trustee scurrying to
multiple jurisdictions...The [BIA] is concerned with the economy of winding up the
bankrup; estate, even at the price of inflicting additional cost on its creditors and
debtors.

In Century Services, the Supreme Court of Canada reiterated the importance of resolving

all issues before a single proceeding in the CCAA context:

While insolvency proceedings may be governed by different statutory schemes,
they share some commonalities. The most prominent of these is the single
proceeding model. The nature and purpose of the single proceeding model are
described by Professor Wood in Bankruptcy and Insolvency Law:

They all provide a collective proceeding that supersedes the usual civil
process available to creditors to enforce their claims. The creditors’
remedies are collectivized in order to prevent the free-for-all that would
otherwise prevail if creditors were permitted to exercise their remedies. In
the absence of a collective process, each creditor is armed with the
knowledge that if they do not strike hard and swift to seize the debtor’s
assets, they will be beat out by other creditors.

The single proceeding model avoids the inefficiency and chaos that would attend
insolvency if each creditor initiated proceedings to recover its debt. Grouping all
possible actions against the debtor into a single proceeding controlled in a single
forum facilitates negotiation with creditors because it places them all on equal
footing, rather than exposing them to the risk that a more aggressive creditor will
realize its claims against the debtor’s limited assets while the other creditors
attempt a compromise. With a view to achieving that purpose, both the CCAA and
the BIA allow a court to order all actions against a debtor be stayed while a
compromise is sought.’

? Eagle River, ibid., para, 77.
? Ted Leroy Trucking Ltd., 2010 SCC 60, para. 22 - Tab 7.
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14.  Representative counsel for the pensioners has already brought a motion before the CCAA
Court seeking an Order effectuating the orderly wind-up of the Plan, which is still pending
before the Court. Justice Hainey has already asserted jurisdiction over issues relating to the Plan,
and the single proceeding model favours an approach that would see these issues being

determined before the supervising judge.

Superintendent’s actions are stayed

15.  Additionally, the CCAA stay of proceedings has been described as “the engine that drives

a broad and flexible statutory scheme.”

16.  In Nortel Networks Corp., Re, the Court considered whether the pensions regulator under
the Pensions Act 2004 (U.K.) violated the stay of proceeding by issuing a warning notice to the
debtor companies. The notice had the effect of initiating a process that would result in a financial
support direction (“FSD”) from the regulator, which requires a party to put financial supports in
place for an underfunded pension scheme. In finding that the warning notice breached the stay of
proceedings under the Initial Order, Justice Morawetz emphasized that the CCAA Court retains
“...the ability to control its own process including litigation against CCAA debtors and claims

procedures within a CCAA process.™

17.  The Court in Nortel held that the actions taken by the pension regulator were null and
void because it did not comply with the Initial Order by obtaining the consent of the parties or

leave of the Court to issue the warning notice.

4 Nortel Networks Corp. Re, 2010 ONSC 1304, para. 34, quoting Stelco Inc., Re, 2005 CarswellOnt 1188, para. 36 —
Tab 8.
S Ibid., para. 36 - Tab 8.
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Court File No. CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
SEARS CANADA INC., 9370-2751 QUEBEC INC., 191020 CANADA INC., THE CUT INC,,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES INC., INITIUM
COMMERCE LABS INC., INITITUM TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741
CANADA INC,, 10011711 CANADA INC., 1592580 ONTARIO LIMITED, 955041
ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA INC. AND
3339611 CANADA INC.

APPLICANTS
TWENTY FIRST REPORT TO THE COURT
SUBMITTED BY FTI CONSULTING CANADA INC,,
IN ITS CAPACITY AS MONITOR
A. INTRODUCTION
1. On June 22, 2017, Sears Canada Inc. (“Sears Canada”) and a number of its operating

subsidiaries (collectively, with Sears Canada, the “Applicants”) sought and obtained an
initial order (as amended and restated on July 13, 2017, the “Initial Order”), under the
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the
“CCAA”). The relief granted pursuant to the Initial Order was also extended to Sears
Connect, a partnership forming part of the operations of the Applicants (and together
with the Applicants, the “Sears Canada Entities”). The proceedings commenced

under the CCAA by the Applicants are referred to herein as the “CCAA Proceedings”.

2. The Initial Order, among other things:



251

(a) appointed FTI Consulting Canada Inc. as monitor of the Sears Canada Entities
(the “Monitor”) in the CCAA Proceedings;

(b)  granted an initial stay of proceedings against the Sears Canada Entities until July
22,2017,

(c) authorized the Sears Canada Entities to enter into the DIP Credit Agreements and

access funds available under the facilities provided under these agreements; and
(d)  scheduled a comeback motion for July 13, 2017 (the “Comeback Motion™).

Following the Comeback Motion, the Court extended the Stay Period to October 4,

2017. In addition, the following orders were issued:
(a) the amended and restated Initial Order;

(b)  an order setting out the terms of the appointment of Ursel Phillips Fellows
Hopkinson LLP as representative counsel for the non-unionized active and former

employees of the Sears Canada Entities (“Employee Representative Counsel”);

(c)  an order setting out the terms of the appointment of Koskie Minsky LLP as
representative counsel to the non-unionized retirees and non-unionized active and
former employees of the Sears Canada Entities with respect to pension and post-

employment benefit matters (“Pension Representative Counsel”);

(d)  an order authorizing the eventual suspension of special payments under the Sears
Canada Pension Plan, certain payments in connection with supplemental pension
plans and certain payments under post-retirement benefit plans pursuant to a term
sheet agreed to by the Ontario Superintendent of Financial Services, as
Administrator of the Pension Benefits Guarantee Fund (the “Superintendent”),
Employee Representative Counsel, Pension Representative Counsel, each of their

respective representatives, and the Sears Canada Entities; and
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(e) an order approving a sale and investor solicitation process (the “SISP”) to solicit
interest in potential transactions, including investment and liquidation proposals,

involving the business, property, assets and/or leases of the Applicants.

On July 18, 2017, the Court issued an order approving an agreement and a process for
the liquidation of inventory and FF&E at certain initial closing Sears Canada locations,

which liquidation process is now completed.

On October 13, 2017, the Court issued, among other orders, an order (a) approving an
agreement and a process (the “Second Liquidation Process”) for the liquidation of the
inventory and FF&E at all remaining Sears Canada retail locations, which liquidation

commenced shortly thereafter and is now completed.

On December 8, 2017, the Court issued an Order (the “Claims Procedure Order”)
approving a claims process for the identification, determination and adjudication of
claims of creditors against the Sears Canada Entities and their Officers and Directors;
and (ii) an Omnibus Approval and Vesting Order (the “Omnibus Approval and
Vesting Order”) authorizing the Applicants to complete sales of residual assets
(“Residual Assets) not exceeding $5 million in any one transaction without seeking
further Court approval, and vesting those residual assets in the applicable purchaser free

and clear of the claims and encumbrances against those assets.

The Claims Procedure Order also directed the Monitor to assess in detail, with
reasonably sufficient particulars and analysis, the validity and quantum of all
intercompany claims, and to serve on the Service List and file with the Court a report
detailing the work performed (the “Intercompany Claims Report”). The Monitor
served the Intercompany Claims Report on the Service List on April 2, 2018 and filed it
with the Court.

On February 22, 2018, the Court issued an Employee and Retiree Claims Procedure
Order (the “E&R Claims Procedure Order” and, together with the Claims Procedure

Order, the “Claims Procedure Orders™) approving a process for the identification,



10.

11.

12.

13.

253

determination and adjudication of claims of employees and retirees of the Sears Canada

Entities.

On March 2, 2018, the Court issued an Order appointing Lax O’Sullivan Lisus Gottlieb
LLP as Litigation Investigator (as amended on April 26, 2018, the “Litigation
Investigator Order”), with a mandate to identify and report on certain rights and
claims that the Sears Canada Entities and/or any creditors of the Sears Canada Entities

may have against any parties.

On May 9, 2018, the Court issued an Order approving a process for a mediation among
stakeholders with the goal of achieving a potential resolution of significant claim and
distribution matters (the “Mediation™) as a preliminary step toward a global resolution
of material estate matters, potentially through a plan of compromise or arrangement.
As discussed further below, the mediation was commenced on June 13-14, 2018 with

Regional Senior Justice Morawetz as mediator.

The liquidation of assets at Sears Canada’s retail locations is now completed, all retail
locations are closed, and leases in respect of such locations have been disclaimed or
surrendered back to the landlord. The monetization of Residual Assets is now
substantially complete. The major assets of the Sears Canada Entities that remain to be
realized upon are the Applicants’ remaining owned real estate assets, as described in

paragraph 34 through 46 below .

Since the date of the Comeback Motion, the stay period has been extended a number of

times and currently expires on July 31, 2018.

As discussed in greater detail below, at this time the following is a list of the most

significant matters that remain to be resolved in these proceedings:

(a) resolution of claims filed pursuant to the Claims Procedure Orders, including

certain material litigation claims and landlord claims;

(b)  resolution of priority disputes and claim issues relating to the wind-up deficiency

in the defined benefit component of the Sears Canada Pension Plan;
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(c) the Applicants’ request for an order (the “NORD Extension Order”) extending
the deadline for the Monitor to issue Notices of Revision or Disallowance in
respect of D&O Claims and indemnity claims filed by Directors and Officers
pursuant to the Claims Procedure Order and the E&R Claims Procedure Order;

and
(d) the Monitor’s comments and recommendations in connection with the foregoing.

C. TERMS OF REFERENCE

16.  In preparing this Twenty-First Report, the Monitor has relied upon audited and
unaudited financial information of the Sears Canada Entities, the Sears Canada Entities’
books and records, certain financial information and forecasts prepared by the Sears
Canada Entities and discussions and correspondence with, among others, the senior
management (“Management”) of, and advisors to, the Sears Canada Entities

(collectively, the “Information”).
17.  Except as otherwise described in this Twenty-First Report:

(@)  the Monitor has not audited, reviewed or otherwise attempted to verify the
accuracy or completeness of the Information in a manner that would comply with
Generally Accepted Assurance Standards pursuant to the Chartered Professional

Accountants of Canada Handbook; and

(b) the Monitor has not examined or reviewed the financial forecasts or projections
referred to in this Twenty-First Report in a manner that would comply with the
procedures described in the Chartered Professional Accountants of Canada
Handbook.

18.  Future-oriented financial information reported in or relied on in preparing this Twenty-
First Report is based on Management’s assumptions regarding future events. Actual

results will vary from these forecasts and such variations may be material.
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19.  The Monitor has prepared this Twenty-First Report in connection with the Applicants’
motions for the Stay Extension Order and the NORD Extension Order. The Twenty-

First Report should not be relied on for any other purpose.

20. Unless otherwise stated, all monetary amounts contained herein are expressed in

Canadian Dollars.

21.  Capitalized terms not otherwise defined herein have the meanings ascribed to them in
the following documents filed as part of the CCAA Proceedings: (i) the affidavits of
Mr. Billy Wong, the former Chief Financial Officer of Sears Canada; (ii) the affidavit
of Ms. Becky Penrice, Executive Vice-President and Chief Operating Officer of Sears
Canada; (iii) the affidavits of Mr. Philip Mohtadi, General Counsel and Corporate
Secretary of Sears Canada; and (iv) the Prior Reports.

D. UPDATE ON THE CCAA PROCEEDINGS AND THE ACTIVITIES OF THE
SEARS CANADA ENTITIES AND THE MONITOR

22. A comprehensive update on the status of the CCAA Proceedings was provided in the
Seventeenth Report and the Eighteenth Report. Set out below is a summary of material
developments since the date of the Seventeenth Report and the Eighteenth Report.

Claims Process

23. As noted in the Seventeenth Report, in connection with the Claims Procedure Order,
the Monitor has received in excess of 2,000 proofs of claim in amounts totalling not
less than $36 billion'. This amount includes a significant number of claims where the
claimant has filed multiple claims for the same amount under different claim types (e.g.
Pre-Filing, Post-Filing, Restructuring and D&O) or against multiple Sears Canada

Entities.

24. The Monitor, in consultation with the Sears Canada Entities, has conducted a review of

the vast majority of claims filed and, where appropriate, has issued (or will be issuing

! The amounts noted in this sentence do not include Claims of Employees and Retirees filed, or deemed filed, pursuant to the E&R
Claims Procedure Order.
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prior to the July 31, 2018 deadline mandated by the Claims Procedure Orders) Notices

of Revision or Disallowance in respect of such claims.

In reviewing claims, the Monitor has ensured that the level of review was proportionate

to the quantum of the claim asserted and the expected recoveries on such claims.
To date, the Monitor has received:

(@) 36 Notices of Dispute from construction contractors in connection with

Construction Claims under the Claims Procedure Order;

(b) 14 Notices of Dispute from employees or former employees pursuant to the E&R

Claims Procedure Order;

(c) 910 requests for correction of information received from employees, former

employees and retirees pursuant to the E&R Claims Procedure Order; and

(d) 11 Notices of Dispute from other claimants in response to Notices of Revision or

Disallowance delivered pursuant to the Claims Procedure Order.

In addition, the Monitor, with the assistance of its counsel, has engaged with
stakeholders who filed material claims against the Applicants with a view to resolving

the valuation of these claims in an efficient and cost-effective manner.

To the extent that disputes cannot be resolved in the near term, the Monitor will be
referring disputed claims to the Honourable Mr. James Farley, Q.C., one of the two
claims officers appointed pursuant to the Claims Procedure Order. The Monitor

anticipates that the first disputes would be heard in early September.

A claimant receiving a Notice of Revision or Disallowance has 30 days to dispute that

determination through a Notice of Dispute of Revision or Disallowance.

The Monitor has agreed, in accordance with the Claims Procedure Order, to extend the
date for landlords to file Notices of Dispute of Revision or Disallowance to July 31,

2018, regardless of the date on which a Notice of Revision or Disallowance was
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delivered to a landlord. This extension was provided as the Monitor and the landlords
have been engaged in without prejudice discussions regarding the resolution of certain

preliminary claim and proceeds allocation issues.
Construction Lien Matters

31.  As described in the Monitor’s Eighteenth Report, the Claims Procedure Order
established a specific procedure for the filing of claims of Construction Contractors and

Construction Sub-Contractors.

32. To the extent a dispute has arisen in connection with claims of Construction
Contractors and Construction Sub-Contractors who registered liens against owned or
leased properties that were either sold, surrendered or assigned for cash proceeds to
which such liens attached or for which reserves were established, the Monitor, in
consultation with Sears Canada, prepared a reconciliation of such claims, and has
worked with counsel to the Construction Contractors (on their own behalf and on behalf
of their Construction Sub-Contractors) to resolve any disputes regarding that

reconciliation.

33.  As of the date of this Twenty-First Report, the Monitor has obtained two orders
approving the payment of approximately $3.9 million to Construction Contractors (on
their own behalf and on behalf of their Construction Sub-Contractors) in full and final
settlement of 23 secured claims of Construction Contractors (as well as the claims of
their Construction Sub-Contractors). The process of reconciling and resolving further
secured claims is ongoing and additional requests for approval of payments of secured

claims will be brought forward as these matters are reconciled and resolved.

Real Estate Sale Process

34. At the time of the Monitor’s Seventeenth Report, Sears Canada continued to own the

following real estate assets:
(a) Upper Canada Mall full-line store (Newmarket, ON);

(b) Distribution center (Belleville, ON);

10
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(c) Fleur de Lys full-line store (Quebec City, QC);

(d Windsor full-line store (Windsor, ON);

()  Peterborough full-line store (Peterborough, ON);
® Barrie full-line store (Barrie, ON);

(g)  Trois-Riviéres full-line store (Trois-Riviéres, QC);
(h)  Place Vertu liquidation store (Montréal, QC);

i) Lévis full-line store (Lévis, QC);

G) Charlottetown store (Charlottetown, PEI);

(k) Chicoutimi residual land (Chicoutimi, QC);

()] Edmonton residual land (Edmonton, AB); and

(m)  Sainte-Agathe-des-Monts residual land (Sainte-Agathe-des-Monts, QC),
(collectively, the “Remaining Real Estate Assets”).

On February 7, 2018, BMO delivered an updated sale process letter (the “Updated Sale
Process Letter”) soliciting bids for all of the Remaining Real Estate Assets other than
the assets located in Charlottetown, Edmonton, Chicoutimi and Sainte-Agathe-des-Monts
(which properties are listed by CBRE Limited and are discussed below). The Updated
Sale Process Letter provided a bid deadline of March 7, 2018 at 5:00 p.m. (Eastern).

On March 7, 2018, BMO and the Monitor received a number of competing offers on the
Remaining Real Estate Assets that were the subject of the Updated Sale Process Letter.
BMO and the Sears Canada Entities have engaged in negotiations with potential
purchasers in respect of those assets. Following consultation with the Monitor and the
Owned Real Estate Consultation Parties and the negotiation of final purchase agreements,

the Sears Canada Entities returned to court for approval of transactions for the sale of:

11
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(a) Fleur de Lys full-line store (Quebec City, QC);

(b) Trois-Rivieres full-line store (Trois-Riviéres, QC);
(© Place Vertu liquidation store (Montréal, QC); and
(d)  Lévis full-line store (Lévis, QC).

The sales of these assets have now been approved by the Court and were completed

during June and July.

As also described in the Seventeenth Report of the Monitor, a separate sale process has
been commenced for the real property located in Charlottetown, Edmonton, Chicoutimi
and Sainte-Agathe-des-Monts. These locations are being marketed under an Exclusive
Sales Listing Agreement with CBRE Limited pursuant to which CBRE Limited acts as
sale advisor. The Monitor remains optimistic that transactions for these real estate assets

will be completed in the near term, subject to court approval where required.

On June 13, 2018, Sears Canada entered into an agreement of purchase and sale with
1979353 Ontario Inc. (the “Newmarket Sale”) for the Upper Canada Mall full-line store
in Newmarket, Ontario (the “Newmarket Store”). On June 14, 2018, the Monitor
received from 1979353 Ontario Inc. the required deposit in respect of the Newmarket
Sale.

Oxford Properties Retail Holdings II Inc. and CPPIB Upper Canada Mall Inc. (the “Mall
Owners”) held a right of first refusal and an option to purchase in relation to the
Newmarket Store. The right of first refusal could be exercised up to June 29, 2018. The
option to purchase could be exercised up to July 24, 2018.

The Newmarket Sale was conditional upon: (i) the right of first refusal having validly
expired or having been waived; and (ii) the Mall Owner not having given notice of the

exercise of the option to purchase.

The Mall Owners advised on June 29, 2018 that they were exercising the option to

purchase.

12
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The terms of the option to purchase provide that the exercise price for the option is based
upon a specific definition of current value of the property less set-offs for amounts owing

by Sears Canada to the Mall Owners.

The option agreement provides that following exercise of the option to purchase, the

current value of the property is to be determined by:
(a)  agreement among the parties within seven days;

(b)  if no agreement is reached, appraisals by an appraiser for each of Sears Canada

and the Mall Owner, separately.
(©) if the foregoing appraisals are not within a 5% value range, arbitration.

Following exercise of the option to purchase, Sears Canada and the Mall Owners were
unable to agree on the current value of the Newmarket Store and therefore are now

engaged in an appraisal process as contemplated under the option to purchase.

Under the option to purchase, once the current value has been determined, a secondary
issue of purchase price adjustments must be considered. The option agreement states, in
part, as follows: “At the Closing, the purchase price shall be subject to the adjustments as
described in Section 13(b) hereof and all amounts due by Sears to the co-owners or by the
co-owners to Sears in respect of Upper Canada Mall and the Sears Lands shall be settled
and set-off or paid in full.” The proposed adjustments described in this paragraph have
the effect of reducing the cash purchase price for this asset by allowing the proposed
purchaser to effectively recover amounts owing to it by creating a set off through the
purchase transaction. The Monitor has concerns about the exercise of set-off in this
manner in the context of an insolvency proceeding and further direction from the court

may be required in this regard.

Employee Matters

47.

As of the date of this Twenty-First Report, the Applicants have 29 remaining employees
including 19 employees at Sears Canada’s current headquarter offices in Toronto, and 10

employees located at, or overseeing, the Remaining Real Estate Assets.

13
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48.  The Monitor, with the assistance of the remaining Sears Canada senior management,
regularly reviews staffing requirements and expects that the number of employees will
continue to decrease as claims are resolved and real estate assets sold. The Monitor is
working with senior management to determine those employees whose services will be
needed for the longer term and an appropriate employment and remuneration structure for

those individuals.

49. To date, the Monitor has received 79 applications for assistance from the Employee
Hardship Fund, of which 58 have been approved. So far, approximately $131,875.00 has
been paid out of the Employee Hardship Fund. The time period for applications to the
Employee Hardship Fund currently expires on July 31, 2018. The Monitor believes the
application period for the Employee Hardship Fund should be extended in a manner

consistent with the proposed extension of the Stay Period.

50.  The Monitor, the Sears Canada Entities and Employee Representative Counsel continue
discussions with representatives of the Federal Government in connection with the timing
and availability of the Wage Earning Protection Program (“WEPP”) to the former
employees of the Sears Canada Entities who qualify for the assistance provided under
that program. The Monitor, the Sears Canada Entities and Employee Representative
Counsel are working together to ensure that qualifying employees receive the most
favourable treatment available to them under the WEPP in the circumstances as a result
of potential increases in the maximum amount available to qualifying employees under

the WEPP that may be implemented in the near future.
Directors and Governance

51.  On July 13, 2018, Employee Representative Counsel served a motion (the “ERC
Director Motion™) seeking an order removing the directors of Sears Canada and
expanding the powers of the Monitor to oversee the remaining operations, management

and wind-down of the Sears Canada Entities.

52.  This Motion is scheduled to be heard on August 27, 2018 and a schedule has been agreed

upon for delivery of materials and examinations.

14
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53.  The Monitor will serve a separate report in connection with that Motion closer to the date

of the hearing.
54. At this time, the Monitor understands the Motion is expected to be opposed.

Litigation Matters

55.  In the Eleventh Report of the Monitor dated January 15, 2018, the Monitor identified
certain Transactions of Interest to be further investigated to determine if remedies should
be pursued by the Monitor in connection with such transactions pursuant to Section 36.1
of the CCAA.

56.  The Monitor understands a number of meetings of the Creditors’ Committee (as defined
in the Litigation Investigator Order) and the Litigation Investigator have occurred.
Discussions at those meetings are the subject of confidentiality obligations of all parties

in attendance.

57.  The Monitor continues to consider appropriate next steps in connection with litigation
matters. The Monitor believes any such next steps should be coordinated with the
Litigation Investigator following a final determination of the potential rights and claims
of the Sears Canada Entities or any creditors of the Sears Canada Entities that should be
pursued. The Monitor understands these matters remain under consideration by the
Litigation Investigator and the Creditors’ Committee appointed pursuant to the Litigation

Investigator Order.
Mediation Process

58.  As described in the Eighteenth Report, during the week of March 26, 2018, the Monitor
and the Sears Canada Entities met with counsel representing clients with significant
claims in the estate including landlords, Employee Representative Counsel, Pension
Representative Counsel, the Superintendent, the Plan Administrator, the Hometown
Dealers, and their respective advisors to discuss ways to bring about a timely and
efficient conclusion to these CCAA Proceedings. During the course of these discussions,

it became clear that there was support for considering the potential resolution of
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significant estate matters in the context of the Mediation, and completion of the
distributions to the creditors of the Sears Canada Entities through a possible plan of

compromise or arrangement pursuant to the CCAA.

59.  The goal of the Mediation is to achieve consensus on preliminary proceeds allocation
issues necessary to allow the Sears Canada Entities, in consultation with the Monitor, to
pursue a proposed CCAA plan for the purpose of dividing and distributing estate

proceeds as efficiently and quickly as possible.

60.  The Monitor expects recoveries from the sales of the Sears Canada assets will be very
low relative to the claims filed against Sears Canada. Accordingly, an efficient and

expedited distribution process is in the best interests of all stakeholders.
61.  The Mediation process was approved by the Court on May 9, 2018.

62.  The Mediation commenced on June 13, 2018 and June 14, 2018. The Mediation process
has not been terminated at this time and discussions among stakeholders regarding the

subject matter of the Mediation are ongoing.

63.  Absent an outcome that allows a proposed CCAA plan to proceed quickly and without
material objection, the Monitor believes the Applicants will need to move to an expedited
alternative process, such as bankruptcy, to salvage remaining recoveries for creditors.
However, the Monitor does not believe such steps are necessary at this stage as, in the
Monitor’s view, dialogue is continuing among stakeholders in a constructive manner and
the Monitor believes a reasonable opportunity for an agreed upon resolution remains at
this time. The Monitor’s view may change if the matters that are the subject of the

Mediation are not resolved in the very near term.
64.  The Monitor notes that the communications at the Mediation remain confidential.

Sears Canada Trademark License

65.  Sears Canada and Sears Holdings Corp. (as successor to Sears, Roebuck and Co.) (“Sears
US”) are parties to a trademark license agreement dated January 26, 1987 (as amended
from time to time, the “TM License Agreement”). A copy of the TM License
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Agreement and amendments was attached as Exhibit “B” to the Affidavit of Billy Wong,
sworn June 22, 2017.

The TM License Agreement provided Sears Canada an exclusive royalty free right to use
various trademarks owned by Sears US in Canada in relation to goods and services in the

field of merchandising.

The license is personal to Sears Canada and shall not be assigned, transferred, conveyed

or pledged by Sears Canada.

The TM License Agreement states that in the event Sears Canada does not make bona
fide use of any licensed trade mark, Sears US may terminate the license with respect to

such licensed trade mark.

As noted earlier in this report, the retail operations of Sears Canada have been terminated.
Therefore, the trademarks licensed under the TM License Agreement are no longer used

for merchandising purposes in Canada.

Sears US has proposed a consensual termination of the TM License Agreement, subject
only to Sears Canada’s right to continued use of the licensed trademarks for specified
corporate purposes and in connection with these or any other insolvency proceedings of

the Sears Canada Entities.

Sears Canada, in consultation with the Monitor, has determined that it no longer has a
need to use the trademarks licensed under the TM License Agreement. The Monitor, in
consultation with Sears Canada, has engaged with Sears US on the terms of a consensual
termination of the TM License Agreement. The Monitor does not believe that the
termination of the TM License Agreement will affect any claims that may exist against
Sears US, including in connection with the Transactions of Interest previously reported
upon. Such claims and rights are expressly preserved in the proposed form of
termination agreement between Sears Canada and Sears US. Subject to entry into the
proposed form of termination agreement, the Monitor has no objection to the termination

of the TM License Agreement. The Monitor understands that Sears US and Sears
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Canada intend to enter into that termination agreement 20 days following the date of this

Twenty-First Report.

Other Activities of the Monitor

72.  The Monitor’s principal activities since the Eighteenth Report, in addition to the items

noted above, included the following:
(a) monitored the Sears Canada Entities’ receipts and disbursements;

(b)  maintained the current Service List for the CCAA Proceedings and posted regular

updates of the Service List to the Monitor’s Website;

(© supervised and assisted in activities related to the sale of the Remaining Real
Estate Assets, including engaging with BMO, CBRE and stakeholders regarding

same;

(d) worked with Employee Representative Counsel, Pension Representative Counsel
and their advisors to respond to questions and provide information to their

respective constituents;

()  worked with the Sears Canada Entities to assist in appropriately accounting for

pre-filing and post-filing obligations;

® attended numerous meetings and teleconferences with stakeholders, their counsel

and advisors;
(g) attended board meetings and teleconferences;

(h) planned and worked with the Sears Canada Entities to facilitate an orderly wind-

down of their operations;

(i) responded to requests by former employees for financial assistance under the

Employee Hardship Fund;

G) continued to operate and monitor its telephone hotline and email account for

stakeholder inquiries and to respond to such inquiries;
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(k)  continued its extensive work in connection with the claims processes

contemplated pursuant to the Claims Procedure Orders;

] worked with senior management to determine appropriate and efficient current

and future staffing levels;
(m) responded to information requests by stakeholders and their advisors;

(n)  responded to requests for information directed to the Monitor by counsel to the
Mall Owners and worked with Sears Canada management and counsel to address
information requests directed to the Company by counsel to the Mall Owners in

connection with the Newmarket Sale; and

(o)  participated in multiple court attendances and prepared responding materials in
connection with a motion by the Mall Owners regarding the Newmarket Sale that

was subsequently withdrawn.

RECEIPTS AND DISBURSEMENTS FOR THE ELEVEN-WEEK PERIOD
ENDING JULY 14,2018

The Sears Canada Entities’ actual net cash inflow on a consolidated basis for the eleven-
week period ended July 14, 2018 was approximately $8.5 million, compared to a forecast
net cash outflow of $21.1 million presented in the Monitor’s Eighteenth Report dated
May 7, 2018, resulting in a positive variance of approximately $29.6 million as indicated

in the table below:
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(b)

©

(d)

©

®

@
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the positive variance in Merchandise Vendor disbursements of $0.9 million
consists of a permanent difference due to refunds and collections received from
vendors which were not included in the forecast due to uncertainty of the amounts

and timing of these refunds;

the positive variance in Non-Merchandise Vendor disbursements of $2.6 million
is a permanent difference due to a combination of refunds received from vendors

and lower-than-forecast non-merchandise payments;

the negative variance in Rent and Property Taxes of $4.0 million consists of a
negative permanent difference of $3.4 million primarily due to the payment of
post-filing rent and property tax obligations that were identified as part of the
post-filing claims reconciliation not included in the forecast and the payment of
post-filing rent to certain landlords that was not included in the forecast based on
the assumption that proceeds from the letters of credit drawn by the landlords
would be applied against all post-filing obligations, including rent amounts. There
is also a negative timing difference of $0.6 million between actual and forecast
property tax payment schedules which is expected to reverse in future forecast

periods;

the positive variance in Sales Taxes of $3.8 million is a permanent variance
consisting primarily of sales tax refunds received that were not included in the

forecast due to uncertainty of the amounts and timing of these refunds;

the positive variance in IT Costs of $2.8 million consists of a permanent
difference of $2.4 million due to lower-than-forecast post-filing IT payments
based on earlier than forecast disclaimer of contracts and reconciliation of the
claim amounts, and a timing difference of $0.4 million that is expected to reverse

in future forecast periods; and

the positive variance in Professional Fees of $3.6 million is primarily a timing

difference that is expected to reverse in future forecast periods as outstanding
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Group has continued to use its Cash Management System in a manner consistent with

past practice.

F. REVISED CASH FLOW FORECAST FOR THE PERIOD ENDING DECEMBER
22,2018

77. A revised cash flow forecast for the period until December 22, 2018 has been prepared

and is attached to hereto as Appendix “A” (the “Revised Cash Flow Forecast”).

78.  Pursuant to section 23(1)(b) of the CCAA? and in accordance with the Canadian
Association of Insolvency and Restructuring Professionals Standard of Practice 09-1,

the Monitor hereby reports to the Court as follows:

(a) the Monitor has reviewed the Revised Cash Flow Forecast, which was prepared
by Management for the purpose described in notes to the Revised Cash Flow
Forecast (the “Forecast Notes”), using the Probable Assumptions and

Hypothetical Assumptions set out therein;

(b)  the review consisted of inquiries, analytical procedures and discussion related to
information provided by certain members of Management and employees of the
Sears Canada Entities. Since Hypothetical Assumptions need not be supported,
the Monitor’s procedures with respect to the Hypothetical Assumptions were
limited to evaluating whether the Hypothetical Assumptions were consistent with
the purpose of the Revised Cash Flow Forecast. The Monitor has also reviewed
the support provided by Management for the Probable Assumptions and the

preparation and presentation of the Revised Cash Flow Forecast;

(c) based on that review, and as at the date of this Twenty-First Report, nothing has

come to the attention of the Monitor that causes it to believe that;

(i) the Hypothetical Assumptions are inconsistent with the purpose of the

Revised Cash Flow Forecast;

2 Section 23(1)(b) of the CCAA requires the Monitor to review the Sears Canada Entities’ cash-flow statements as to

its reasonableness and file a report with the court on the Monitor’s findings.
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(i)  the Probable Assumptions are not suitably supported or consistent with the
plans of the Sears Canada Entities or do not provide a reasonable basis for

the Revised Cash Flow Forecast, given the Hypothetical Assumptions; or

(iii) the Revised Cash Flow Forecast does not reflect the Probable and

Hypothetical Assumptions; and

(d)  since the Revised Cash Flow Forecast is based on assumptions regarding future

events, actual results will vary from the forecast even if the Hypothetical
Assumptions occur. Those variations may be material. Accordingly, the Monitor
expresses no assurance as to whether the Revised Cash Flow Forecast will be
achieved. The Monitor also expresses no opinion or other form of assurance with
respect to the accuracy of any financial information presented in this Twenty-First

Report, or relied upon by the Monitor in preparing this Twenty-First Report.

The Revised Cash Flow Forecast assumes a continuation of these CCAA Proceedings
toward a resolution pursuant to a plan of compromise or arrangement. If it appears to
the Monitor that this assumption ceases to be reasonable, which may occur if the
Mediation process fails to achieve an agreed upon resolution within an acceptable time
period, the Monitor will report to the Court regarding any adjustments to the Revised
Cash Flow Forecast that may be required to reflect an alternative path to completion of

these proceedings.

The Monitor notes that the Revised Cash Flow Forecast also includes forecasted
professional fees in connection with potential claims relating to the Transactions of

Interest.

The Revised Cash Flow Forecast also assumes fees relating to the board of directors,
legal counsel to the board of directors, Employee Representative Counsel, Pension
Representative Counsel and their respective financial advisors remain consistent with
prior periods. However, this assumption may cease to be valid as these proceedings

continue to progress, including following the hearing of the ERC Director Motion.
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82.  The Revised Cash Flow Forecast may be updated if developments occur that have a

material impact on the forecasted cash flows of the Sears Canada Entities.

83.  The Revised Cash Flow Forecast has been prepared solely for the purpose described in
the Forecast Notes. The Revised Cash Flow Forecast should not be relied upon for any

other purpose.

84. The Revised Cash Flow Forecast shows total net operating cash inflows of
approximately $0.6 million, before professional fees of approximately $12.9 million,
such that net cash outflows for the period are forecasted to be $12.3 million, excluding

any proceeds that may be generated from additional sales of owned real estate assets.

85.  The professional fee forecast has been prepared based on fee estimates provided by
each of the professional firms included therein. The total forecast professional fee
disbursements of $12.9 million include approximately $3.6 million of accrued but
unpaid fees as described in Paragraph 74(g) of this report and forecast fees of $9.3

million to the end of the forecast period.

G. STAY EXTENSION

86.  The Stay Period currently expires on July 31, 2018.

87.  The Applicants are requesting an extension of the Stay Period to December 18, 2018.
The Monitor believes the requested extension of the Stay Period is reasonable in the
circumstances as it is consistent with the Monitor’s view of the likely time period
necessary to achieve an agreed resolution of all material issues in the proceeding and to
file a plan of compromise or arrangement of the Applicants. Further, the proposed
longer extension of the Stay Period limits court attendances and costs associated with

further extensions that would otherwise be necessary in the interim.

88.  During the proposed extended Stay Period, the Monitor will continue to facilitate
discussions among stakeholders on a resolution for these proceedings, continue to
resolve claims that have been filed in the claims processes, and continue to oversee

steps to monetize Sears Canada’s remaining owned real property. For all of these
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purposes, the continued stability of the stay of proceedings granted in the Initial Order

is required.

89.  The Monitor believes it will be appropriate to re-evaluate progress toward a global
resolution and report to the court on that progress before the completion of the
proposed extension of the Stay Period. The Monitor intends to do so not later than
September 28, 2018. Following that reporting, stakeholders and the Monitor will be
able to determine whether the proposed global resolution remains viable or if an

alternative approach, such as a bankruptcy process should be pursued.

90. The Sears Canada Entities no longer have any operations and currently hold cash

balances of approximately $135 million.

91. The Revised Cash Flow Forecast demonstrates that, subject to the underlying
assumptions, the Applicants will have sufficient liquidity to fund these proceedings

during the proposed extension of the Stay Period.

92.  The Monitor believes that the Applicants have acted and continue to act in good faith
and with due diligence and that circumstances exist that make an extension of the Stay

Period appropriate.

H. NORD EXTENSION ORDER

93. Pursuant to the Claims Procedure Order and the E&R Claims Procedure Order, the
Monitor must notify claimants (other than a holder of a Sears Pension Claim (as defined
in the E&R Claims Procedure Order)) whose claims have been revised or disallowed of
such revision or disallowance and the reasons therefore by sending a Notice of Revision
or Disallowance by no later than July 31, 2018 or such later date as ordered by the
Court.?

94.  The Monitor notes that a large proportion of the D&O Claims (as defined in the E&R

Claims Procedure Order and the Claims Procedure Order) filed relate to contingent

* The application for such extension was contemplated by the Claims Procedure Order to be made by the Monitor. However, for
efficiency in the current case this application has been made by the Applicants as part of their motion to extend the Stay Period.
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Court File No: CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE ) TUESDAY THE 16™ DAY OF
)
JUSTICE HAINEY ) OCTOBER, 2018

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, C. ¢-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., 9370-2751 QUEBEC INC,,

191020 CANADA INC., THE CUT INC., SEARS CONTACT SERVICES INC., INITITUM
LOGISTICS SERVICES INC., INITTUM COMMERCE LABS INC., INITITUM TRADING
AND SOURCING CORP., SEARS FLOOR COVERING CENTRES INC., 173470 CANADA
INC., 2497089 ONTARIO INC., 6988741 CANADA INC., 10011711 CANADA INC., 1592580
ONTARIO LIMITED, 955041 ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA
INC., and 3339611 CANADA INC.

ORDER

THIS MOTION, made by Gap (Canada) Inc. and Old Navy (Canada) Inc. (“Gap”) for a
Declaration that the stay of proceedings provided in paragraph 15 of the Amended and Restated
Initial Order the Honourable Justice Hainey dated Thursday the 22" Day of June, 2017, and as
extended by subsequent Orders made in this proceeding, is no longer of any force or effect in
accordance with its terms as against Gap, and other relief, was heard this day at 330 University

Avenue, Toronto, Ontario.

ON READING the Affidavit of Matthew Irwin sworn September 7, 2018, and on hearing the
submission of counsel for Gap, the Applicants, the Monitor, and such other counsel as were

present, and upon being advised that the Service List was served with the Motion Record of Gap,

1. THIS COURT ORDERS AND DECLARES that the stay of proceedings (“Co-Tenancy
Stay”) provided in paragraph 15 of the Amended and Restated Initial Order of the
Honourable Mr. Justice Hainey dated Thursday the 22" day of June, 2017 (“Initial Order”),
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and as extended by subsequent orders made in this proceeding, is no longer of any force or
effect in accordance with its terms as against Gap and, without limiting the generality of the
foregoing, is no longer of any force or effect, in particular, in relation to the following Gap

leases (the “Listed Leases™):

LOCATION LANDLORD TENANT
Halifax Shopping OPB Realty Inc. Gap (Canada) Inc. o/a
Centre, ‘“Banana Republic”
Halifax, Nova Scotia
Erin Mills Town OPB (EMTC) Inc. Gap (Canada) Inc.
Centre, Mississauga,

Ontario

Quinte Mall, Quinte Mall Limited Old Navy (Canada) Inc.
Belleville, Ontario

Erin Mills Town OPB (EMTC) Inc. Old Navy (Canada) Inc.
Centre,

Mississauga, Ontario

Park Place Shopping Park Place Mall Holdings Old Navy (Canada) Inc.

Centre, Lethbridge,
Alberta

Inc.

Cornwall Centre, Cornwall Centre Inc. Gap (Canada) Inc. o/a
Regina, “Gap/Gap Kids”
Saskatchewan

Landsdowne Place,
Peterborough,

Ontario

Landsdowne Mall Inc.

Gap (Canada) Inc. o/a
“Gap Factory Store”

Stone Road Mall,
Guelph, Ontario

Stone Road Mall Holdings

Inc., Limited

Old Navy (Canada) Inc.

Pen Centre,
St. Catharines,
Ontario

OPB Realty Inc.

Old Navy (Canada) Inc.

Landsdowne Place,

Landsdowne Mall Inc.

Old Navy (Canada) Inc.
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Peterborough, o/a “Old Navy”
Ontario
Mapleview Shopping Canapen (Halton) Limited Gap (Canada) Inc. o/a

Centre, Burlington,
Ontario

and Ivanhoe Cambridge II

Inc.

G‘Gap

Mapleview Shopping Canapen (Halton) Limited Gap (Canada) Inc. o/a
Centre, Burlington, and Ivanhoe Cambridge II “Gap Kids/Baby”
Ontario Inc.

Metropolis at Ivanhoe Cambridge II Inc. Gap (Canada) Inc. o/a
Metrotown, “Banana Republic”
Burnaby, British

Columbia

Metropolis at Ivanhoe Cambridge II Inc. Gap (Canada) Inc. o/a
Metrotown, “Gap”

Burnaby, British

Columbia

Oshawa Centre, Oshawa Centre Holdings Gap (Canada) Inc. o/a
Oshawa, Ontario Inc. “Gap” and “Gap Kids”
Oshawa Centre, Oshawa Centre Holdings Old Navy (Canada) Inc.
Oshawa, Ontario Inc. ,

Southgate Centre, Ivanhoe Cambridge II Inc. Gap (Canada) Inc. o/a
Edmonton, Alberta “Banana Republic”
Southgate Centre, Ivanhoe Cambridge II Inc. Gap (Canada) Inc. o/a
Edmonton, Alberta “Gap”

Northgate Shopping Hoopp Realty Inc. Gap (Canada) Inc. o/a
Centre, North Bay, “Gap”

Ontario

The Coquitlam Pensionfund Realty Gap (Canada) Inc.
Centre, Coquitlam, Limited

British Columbia
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The Coquitlam Pensionfund Realty Old Navy (Canada) Inc.
Centre, Coquitlam, Limited

British Columbia

Sevenoaks Shopping Sevenoaks S.C. Limited Gap (Canada) Inc. o/a
Centre, Abbotsford, Partnership “Gap”

British Columbia

and that, as a result, Gap is entitled to exercise any rights which it may have as against

Landlords whose Leases were affected by the Co-Tenancy Stay including in particular,

without limiting the generality of the foregoing, the Landlords of the Listed Leases, where

such rights arose from the failure of any of the Applicants to operate in such shopping

centre or retail development (the “Co-Tenancy Rights”).

2. THIS COURT ORDERS AND DECLARES that the Co-Tenancy Stay did not suspend

or otherwise delay the running of any waiting period with respect to the exercise of the

Co-Tenancy Rights by Gap, and that the relief granted in paragraph 1 of this Order shall

operate retroactively.
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Court File No: CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE ) TUESDAY THE 16™ DAY OF
)
JUSTICE HAINEY ) OCTOBER, 2018

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, C. c-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., 9370-2751 QUEBEC INC.,

191020 CANADA INC., THE CUT INC., SEARS CONTACT SERVICES INC., INITTUM
LOGISTICS SERVICES INC., INITTUM COMMERCE LABS INC., INITTUM TRADING
AND SOURCING CORP., SEARS FLOOR COVERING CENTRES INC,, 173470 CANADA
INC., 2497089 ONTARIO INC., 6988741 CANADA INC., 10011711 CANADA INC., 1592580
ONTARIO LIMITED, 955041 ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA
INC., and 3339611 CANADA INC.

ORDER

THIS MOTION, made by Gap (Canada) Inc. and Old Navy (Canada) Inc. (“Gap”) for a
Declaration that the stay of proceedings provided in paragraph 15 of the Amended and Restated
Initial Order the Honourable Justice Hainey dated Thursday the 22" Day of June, 2017, and as
extended by subsequent Orders made in this proceeding, is no longer of any force or effect in
accordance with its terms as against Gap, and other relief, was heard this day at 330 University

Avenue, Toronto, Ontario.

ON READING the Affidavit of Matthew Irwin sworn September 7, 2018, and on hearing the
submission of counsel for Gap, the Applicants, the Monitor, and such other counsel as were

present, and upon being advised that the Service List was served with the Motion Record of Gap,

1. THIS COURT ORDERS AND DECLARES that the stay of proceedings (“Co-Tenancy
Stay”) provided in paragraph 15 of the Amended and Restated Initial Order of the
Honourable Mr. Justice Hainey dated Thursday the 22" day of June, 2017 (“Initial Order”),
and as extended by subsequent orders made in this proceeding, is permanently vacated and

lifted as against Gap, and, without limiting the generality of the foregoing is permanently
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vacated and lifted, in particular, in realtion to the following Gap leases (the “Listed

Leases”):

LOCATION LANDLORD TENANT
Halifax Shopping OPB Realty Inc. Gap (Canada) Inc. o/a
Centre, “Banana Republic”
Halifax, Nova Scotia
Erin Mills Town OPB (EMTC) Inc. Gap (Canada) Inc.
Centre, Mississauga,

Ontario

Quinte Mall, Quinte Mall Limited Old Navy (Canada) Inc.
Belleville, Ontario

Erin Mills Town OPB (EMTC) Inc. Old Navy (Canada) Inc.
Centre,

Mississauga, Ontario

Park Place Shopping Park Place Mall Holdings Old Navy (Canada) Inc.
Centre, Lethbridge, Inc.

Alberta

Cornwall Centre, Cornwall Centre Inc. Gap (Canada) Inc. o/a
Regina, “Gap/Gap Kids”
Saskatchewan

Landsdowne Place, Landsdowne Mall Inc. Gap (Canada) Inc. o/a
Peterborough, “Gap Factory Store”
Ontario

Stone Road Mall, Stone Road Mall Holdings Old Navy (Canada) Inc.
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Guelph, Ontario

Inc., Limited

Pen Centre, OPB Realty Inc. Old Navy (Canada) Inc.
St. Catharines,

Ontario

Landsdowne Place, Landsdowne Mall Inc. Old Navy (Canada) Inc.

Peterborough, o/a “Old Navy”
Ontario

Mapleview Shopping Canapen (Halton) Limited Gap (Canada) Inc. o/a
Centre, Burlington, and Ivanhoe Cambridge II “Gap

Ontario Inc.

Mapleview Shopping Canapen (Halton) Limited Gap (Canada) Inc. o/a
Centre, Burlington, and Ivanhoe Cambridge II “Gap Kids/Baby™
Ontario Inc.

Metropolis at Ivanhoe Cambridge II Inc. Gap (Canada) Inc. o/a
Metrotown, “Banana Republic”
Burnaby, British

Columbia

Metropolis at Ivanhoe Cambridge II Inc. Gap (Canada) Inc. o/a
Metrotown, “Gap”

Burnaby, British

Columbia

Oshawa Centre, Oshawa Centre Holdings Gap (Canada) Inc. o/a
Oshawa, Ontario Inc. “Gap” and “Gap Kids”
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Oshawa Centre, Oshawa Centre Holdings Old Navy (Canada) Inc.
Oshawa, Ontario Inc.

Southgate Centre, Ivanhoe Cambridge II Inc. Gap (Canada) Inc. o/a
Edmonton, Alberta “Banana Republic”
Southgate Centre, Ivanhoe Cambridge II Inc. Gap (Canada) Inc. o/a
Edmonton, Alberta “Gap”

Northgate Shopping Hoopp Realty Inc. Gap (Canada) Inc. o/a
Centre, North Bay, “Gap”

Ontario

The Coquitlam Pensionfund Realty Gap (Canada) Inc.
Centre, Coquitlam, Limited

British Columbia

The Coquitlam Pensionfund Realty Old Navy (Canada) Inc.
Centre, Coquitlam, Limited

British Columbia

Sevenoaks Shopping Sevenoaks S.C. Limited Gap (Canada) Inc. o/a
Centre, Abbotsford, Partnership “Gap”

British Columbia

and that, as a result, Gap in entitled to exercise any rights which is may have as against
Landlords whose Lease were affected by the Co-Tenancy Stay including in particular,
without limiting the generality of the foregoing, the Landlords of the Listed Leases, where
such rights arose from the failure of any of the Applicants to operate in such shopping

centre or retail development (the “Co-Tenancy Rights™).
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2. THIS COURT ORDERS AND DECLARES that the Co-Tenancy Stay did not suspend
or otherwise delay the running of any waiting period with respect to the exercise of the Co-
Tenancy Rights by Gap, and that the relief granted in paragraph 1 of this Order shall operate

retroactively.




IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT Court File No: CV-17-T1846-00CL
ACT, R.S.C. 1985, C. c-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF

SEARS CANADA INC., 9370-2751 QUEBEC INC., 191020 CANADA INC., THE

CUT INC., SEARS CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES INC,,

INITTUM COMMERCE LABS INC., INITIUM TRADING AND SOURCING CORP.,

SEARS FLOOR COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC,,
6988741 CANADA INC., 10011711 CANADA INC., 1592580 ONTARIO LIMITED,

955041 ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA INC., and 3339611 CANADA INC.

ONTARIO
SUPERIOR COURT OF JUSTICE
(Commercial List)
Toronto

ORDER

SHERMAN BROWN
Barristers & Solicitors
Suite 900

5075 Yonge Street
Toronto, Ontario

M2N 6C6

Alan B. Dryer

Tel: (416) 222-0344

Fax: (416) 222-3091

Law Society Reg. # 26882N
Lawyer for the Plaintiff
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